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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 19, 24, 146, and 151 
(T.D. 95-99) 
TECHNICAL AMENDMENTS TO THE CUSTOMS REGULATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document makes various minor technical changes 
and corrections to the Customs Regulations, in accordance with Cus- 


toms policy of periodically reviewing its regulations to ensure that they 
are current. 


EFFECTIVE DATE: December 7, 1995. 


FOR FURTHER INFORMATION CONTACT: 


For part 151: William Kotlowy, Cargo Control, (202-927-1364). 
For parts 19, 24 and 146: Marcus Sircus, Trade Compliance, 
(202-927-0510). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The technical amendments summarized below are made with respect 
to parts 19, 24, 146 and 151, Customs Regulations (19 CFR parts 19, 24, 
146 and 151). 


DISCUSSION OF CHANGES 


1. The warehouse fee suspension authorized in § 9501 of the Omni- 
bus Budget Reconciliation Act of 1987 (19 U.S.C. 58e(e)(6)(C)(ii)) is rec- 
ognized by eliminating the references to this fee contained in §§ 19.2(a), 
19.3(a), 19.17(a) and 24.21(b)(2), Customs Regulations (19 CFR 
19.2(a), 19.3(a), 19.17(a) and 24.21(b)(2)). It is noted that § 19.5, which 
provided for the assessment of a fee to establish, alter or relocate a 
bonded warehouse, and for an annual operation fee with respect 
thereto, was previously removed from the Customs Regulations (see 
T.D. 92-81, 57 FR 37692, 37697 (August 20, 1992) and 60 FR 42431 
(August 16, 1995)). 





CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 51, DECEMBER 20, 1995 


2. Furthermore, the foreign trade zone fee suspension also autho- 
rized in § 9501 of the Omnibus Budget Reconciliation Act of 1987 (see 
19 U.S.C. 58c(e)(6)(C)(i)) is acknowledged by removing and reserving 
§ 146.5, Customs Regulations (19 CFR 146.5), which required the 
assessment of an activation fee and an annual fee in relation to a zone. 
In addition, the references to this fee appearing in §§ 146.6(b)(1), 
146.7(a) and (b), and 146.82(a)(6) are likewise deleted, with these provi- 
sions being amended as appropriate. 

3.a. Generally, imported merchandise may not be opened, examined 
or inspected until it has been entered under some form of entry for con- 
sumption or warehouse. Exceptions to this general requirement are set 
forth in § 151.4, Customs Regulations (19 CFR 151.4). 

In particular, § 151.4(c)(2), under the conditions prescribed therein, 
permits an operation not amounting to a manufacture to be performed 
in connection with imported merchandise entered or withdrawn for 
transportation under bond or for exportation, provided that the per- 
mitted operation is approved by both the applicable Customs field office 
and the Commissioner of Customs. Customs has since decided, however, 
that this approval authority may simply remain at the field office level. 
To implement this change of policy, § 151.4(c)(2) is amended by remov- 
ing the reference to the Commissioner of Customs. By simplifying the 
approval procedure as described, this amendment confers a benefit 
upon both the importing public as well as Customs itself. 

3.b. Section 151.5(c) requires that the Government be reimbursed for 
the compensation and other expenses of the Customs officer who must 
supervise a permitted operation under § 151.4(b) and (c). It is stated 
that such compensation would be computed in accordance with 
§ 19.5(b), Customs Regulations (19 CFR 19.5(b)). However, pursuant to 
T.D. 82-204, 47 FR 49355, 49365, 49374-49375 (November 1, 1982), the 
procedure for computing the charges for reimbursable Customs ser- 
vices then contained in § 19.5, including the compensation of Customs 
officers as detailed in § 19.5(b), was transferred to § 24.17(d) of the Cus- 
toms Regulations (19 CFR 24.17(d)). See also the Notice of Proposed 
Rulemaking in this matter, 47 FR 9225, 9231 (March 4, 1982). (As pre- 
viously noted, § 19.5, due to the warehouse fee suspension, was later 
removed from the Customs Regulations in its entirety.) 

Accordingly, § 151.5(c) is amended by removing the reference to 
“§ 19.5(b)” and inserting in place thereof a reference to “§ 24.17(d)”. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT AND DELAYED 
EFFECTIVE DATE REQUIREMENTS, THE REGULATORY FLEXIBILITY ACT, 
AND EXECUTIVE ORDER 12866 


Because the amendments merely conform to existing law or regula- 
tion, or simplify an administrative procedure resulting in a benefit to 
the importing public as noted above, notice and public procedure in this 
case are inapplicable and unnecessary pursuant to 5 U.S.C. 553(b)(B), 
and, pursuant to 5 U.S.C. 553(d)(3), a delayed effective date is not 
required. Since this document is not subject to the aforesaid require- 
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ments of 5 U.S.C. 553, it is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). Nor do these amendments result in 
a “significant regulatory action” under E.O. 12866. 


DRAFTING INFORMATION 
The principal author of this document was Russell Berger, Regula- 
tions Branch, U.S. Customs Service. However, personnel from other 
offices participated in its development. 


LIsT OF SUBJECTS 

19 CFR Part 19 

Customs duties and inspection, Imports, Exports, Warehouses. 
19 CFR Part 24 

Accounting, Canada, Customs duties and inspection, Financial and 
accounting procedures, Reporting and recordkeeping requirements, 
Trade agreements, User fees. 
19 CFR Part 146 


Customs duties and inspection, Exports, Foreign trade zones, 
Imports, Reporting and recordkeeping requirements. 


19 CFR Part 151 
Examination, Sampling and testing of merchandise. 


AMENDMENTS TO THE REGULATIONS 


Parts 19, 24, 146 and 151, Customs Regulations (19 CFR parts 19, 24, 
146 and 151), are amended as set forth below. 


PART 19—CUSTOMS WAREHOUSES, CONTAINER STATIONS 
AND CONTROL OF MERCHANDISE THEREIN 


1. The general authority citation for part 19 continues to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624; 
ok ok * * 


* * * 


2. Section 19.2(a) is amended by removing its second sentence and its 
last sentence. 

3. Section 19.3(a) is amended by removing its last sentence. 

4. Section 19.17(a) is amended by removing the phrase, “, accompa- 
nied by the fee to establish a warehouse as prescribed by § 19.5”. 


PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 


1. The general authority citation for part 24 continues to read as 
follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 58a-58c, 66, 261, 267, 1202 (General 
Note 20, Harmonized Tariff Schedule of the United States (HTSUS)), 
1450, 1624; 31 U.S.C. 9701, unless otherwise noted. 
* * 


Ok * * * * 
2. Section 24.21(b)(2) is removed and reserved. 
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PART 146—FOREIGN TRADE ZONES 


1. The general authority citation for part 146 continues to read as fol- 
lows, and the specific authority for § 146.5 is removed: 


Authority: 19 U.S.C. 66, 8la—81u, 1202 (General Note 20, Harmonized 
Tariff Schedule of the United States (HTSUS)), 1623, 1624. 

2. Sections 146.5 and 146.6(b)(1) are removed and reserved. 

3. Section 146.7(a) is amended by removing from its second sentence 
the phrase, “the fee required in § 146.5 and”. 

4. Section 146.7(b) is amended by removing its last sentence. 

5. Section 146.82(a)(6) is removed and reserved. 


PART 151—EXAMINATION, SAMPLING AND 
TESTING OF MERCHANDISE 
1. The general authority citation for part 151, and the specific author- 
ity for subpart A, continue to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Notes 20 and 21, Harmonized 
Tariff Schedule of the United States (HTSUS)), 1624. Subpart A also 
issued under 19 U.S.C. 1499. * * * 


* * * * * * * 

2. Section 151.4(c)(2) is amended by removing the word “both”, and 
by removing the phrase “and the Commissioner of Customs”, where 
appearing therein. 

3. Section 151.5(c) is amended by removing the reference to 


“§ 19.5(b)”, and by adding in place thereof, “§ 24.17(d)”. 
GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: November 6, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


(Published in the Federal Register, December 7, 1995 (60 FR 62732)] 





U.S. CUSTOMS SERVICE 


(T.D. 95-100) 
FOREIGN CURRENCIES 


DaILy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR NOVEMBER 1995 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: Thursday, November 23, 1995. 


Greece drachma: 


November 1, 1995 $0.004290 
November 2, 1995 .004277 
November 3, 1995 .004283 
November 4, 1995 .004283 
November 5, 1995 .004283 
November 6, 1995 .004280 
November 7, 1995 .004269 
November 8, 1995 .004278 
November 9, 1995 .004297 
November 10, 1995 .004274 
November 11, 1995 .004274 
November 12, 1995 .004274 
November 138, 1995 .004252 
November 14, 1995 .004276 
November 15, 1995 .004299 
November 16, 1995 .004276 
November 17, 1995 .004301 
November 18, 1995 .004301 
November 19, 1995 .004301 
November 20, 1995 .004281 
November 21, 1995 .004282 
November 22, 1995 .004298 
November 23, 1995 .004298 
November 24, 1995 .004272 
November 25, 1995 .004272 
November 26, 1995 .004272 
November 27, 1995 .004250 
November 28, 1995 .004234 
November 29, 1995 .004225 
November 30, 1995 .004195 
South Korea won: 
November 1, 1995 $0.001305 
November 2, 1995 .001299 
November 3, 1995 .001296 
November 4, 1995 .001296 
November 5, 1995 .001296 
November 6, 1995 .001296 
November 7, 1995 .001295 
November 8, 1995 .001298 
November 9, 1995 .001300 
November 10, 1995 .001300 
November 11, 1995 .001300 
November 12, 1995 .001300 





CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 51, DECEMBER 20, 1995 


FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
November 1995 (continued): 


South Korea won (continued): 


November 13, 1995 $0.001301 
November 14, 1995 .001299 
November 15, 1995 .001301 
November 16, 1995 .001301 
November 17, 1995 .001299 
November 18, 1995 } .001299 
November 19, 1995 .001299 
November 20, 1995 .001292 
November 21, 1995 .001300 
November 22, 1995 001301 
November 238, 1995 .001301 
November 24, 1995 .001301 
November 25, 1995 .001301 
November 26, 1995 .001301 
November 27, 1995 .001300 
November 28, 1995 .001301 
November 29, 1995 .001300 
November 30, 1995 .001298 


Taiwan N.T. dollar: 


November 1, 1995 $0.036914 
November 2, 1995 .036778 
November 3, 1995 .036711 
November 4, 1995 .036711 
November 5, 1995 .036711 
November 6, 1995 .036751 
November 7, 1995 .036738 
November 8, 1995 .036738 
November 9, 1995 .036738 
November 10, 1995 .036778 
November 11, 1995 .036778 
November 12, 1995 .036778 
November 13, 1995 .036765 
November 14, 1995 .036684 
November 15, 1995 .036711 
November 16, 1995 .036684 
November 17, 1995 .036670 
November 18, 1995 .036670 
November 19, 1995 .036670 
November 20, 1995 .036576 
November 21, 1995 036603 
November 22, 1995 .036576 
November 23, 1995 .036576 
November 24, 1995 .036617 
November 25, 1995 .036617 
November 26, 1995 .036617 
November 27, 1995 .036617 
November 28, 1995 .036603 
November 29, 1995 .036603 
November 30, 1995 .036603 


Dated: December 1, 1995. 


FRANK CANTONE, 
Chief, 
Customs Information Exchange. 





U.S. CUSTOMS SERVICE 


(T.D. 95-101) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR NOVEMBER 1995 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 95-82 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: Thursday, November 23, 1995. 


Mexico peso: 


November 1, 1995 $0.136426 
November 2, 1995 .136799 
November 3, 1995 .130548 
November 4, 1995 .130548 
November 5, 1995 .130548 
November 6, 1995 .136054 
November 7, 1995 .133156 
November 8, 1995 .128700 
November 9, 1995 .124224 
November 10, 1995 .129366 
November 11, 1995 .129366 
November 12, 1995 .129366 
November 13, 1995 .126582 
November 14, 1995 .124224 
November 15, 1995 .125628 
November 16, 1995 .127065 
November 17, 1995 .128535 
November 18, 1995 .128535 
November 19, 1995 . .128535 
November 20, 1995 .129032 
November 21, 1995 .129366 
November 22, 1995 .129032 
November 23, 1995 .129032 
November 24, 1995 .129870 
November 25, 1995 .129870 
November 26, 1995 .129870 
November 27, 1995 .130208 
November 28, 1995 .130719 
November 29, 1995 .133601 
November 30, 1995 .132450 


Sweden krona: 


November 15, 1995 $0.151080 
November 16, 1995 .151103 
November 17, 1995 .152555 
November 18, 1995 .152555 
November 19, 1995 .152555 
November 20, 1995 .152184 
November 21, 1995 .153022 
November 22, 1995 .153740 
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FOREIGN CURRENCIES—Variances from quarterly rates for November 
1995 (continued): 


Sweden krona (continued): 


November 23, 1995 $0.153740 
November 24, 1995 .153257 
November 25, 1995 .153257 
November 26, 1995 .153257 
November 27, 1995 .152625 
November 28, 1995 .153598 
November 29, 1995 .153704 
November 30, 1995 .152439 


Dated: December 1, 1995. 


FRANK CANTONE, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, December 5, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, National Commodity Specialist 
Division, New York, New York, constituting a list of office personnel, 
function, and telephone numbers, has been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
PATRICIA A. TODARO, 
Director, 
Operational Oversight Division, 
Office of Regulations and Rulings. 


NATIONAL COMMODITY SPECIALIST DIVISION 
NEW YORK 


OFFICE OF REGULATIONS AND RULINGS 


NATIONAL COMMODITY SPECIALIST DIVISION 
U.S. Customs Service, 6 World Trade Center, Room 423, New York, NY 10048 
ROGER J. SILVESTRI, Director 
Phone No.: (212) 466-5818; Fax No.: (212) 466-5817 
Name Title 





Tel. No. 

Robert Slomovitz Chief, Machinery Branch ..... Racine tent 466-5679 
Charles Truxson Chief, Food and Chemical Branch 466-5792 
Robert Swierupski Chief, Textile and Plastics Branch 466-5684 
Gwenn Kirschner Chief, Glass and Instrument Branch 466-5686 
Paul Schwartz Chief, Wearing Apparel Branch 466-5850 
Sheldon Hantman Classification and Value, Specialist 466-3957 
Doris Decker Operations Oversight Officer 466-5829 
Jerry Kuperstein Program Analyst, Automation 466-3956 
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CUSTOMS INFORMATION EXCHANGE 


FRANK CANTONE, Chief 


Phone No.: (212) 466-5811; Fax No.: (212) 466-3490; Room: 437 





Title 


Tel. No. 





Julie McKelvey 
Giacinto Pira 
Geraldyne Wechsler 
Ellen Berg 


Leader, C.I.E. Section I 
Leader, C.I.E. Section II 
Compliance Analyst 


Librarian 


466-5812 
466-5821 
466-5815 
466-2053 





MACHINERY BRANCH 1 
ROBERT SLOMOVITZ, Chief 
Tel No.: (212) 466-5679; Fax No.: (212) 466-3468 





Name 


NISA-Name 


Merchandise 





DeSoucey, Robert Laman, Richard 


Horowitz, Alan 
Losche, Robert 


Wholey, Patrick 


DiCerbo, Mario 


Philip Carabetta 


Brodbeck, Arthur 


Curran, Dave 


Ilardi, Paula 


Fitzgerald, John 


O’Donnell, Pat 
O’Donnell, Pat 


Brunwasser, 
Gary 


Fortang, David 


Dorio, John 


Yee, Fred 


Avalone, April 


Yellin, Herb 


Automobiles, motorcycles, 
special purpose vehicles, 
bicycles and parts for all 
above. 


Heavy industrial machinery. 


Furnaces, refrigeration, 
filtering and purifying 
apparatus, molds, weighing 
machinery, textile machin- 
ery, machine tools. 


Agricultural machinery, 
engines, tractors, railroad 
and rail equipment, 
vessels, aircraft, excavating 
machinery. 


Consumers electronics, televi- 
sions, radios, tape players, 
software. 

Telecommunications equip- 
ment, electronic compo- 
nents, resistors, rectifiers, 
capacitors, semiconductor 
components, transformers, 
tubes. 


Data processing machinery, 
office machines, copiers. 


Electrical articles, conduits, 
relays, structures, batteries 
and magnets. 


Steel, basic shapes and forms: 
iron and steel, pipe and 
tube fittings, chain. 


Wire, wire rods, fasteners 
(bolts and screws), etc., 
non-ferrous metals, ores, 
precious metals, coins, ash 
and residue. 








U.S. CUSTOMS SERVICE 


FOOD AND CHEMICAL BRANCH 2 


CHARLES TRUXSON, Chief 


Tel No.: (212) 466-5792; Fax No.: (212) 466-5742 





Name 


Tel. (212) 


NISA-Name 466- 


Merchandise 





McKenna, Tom 


Wong, Alice 
Hopard, Stanley 


Conte, Ralph 


Maria, John 


Mushinske, Larry 


Brownchweig, Gil 


Reilly, Neil 


Brady, Thomas 


Joseph, Stephanie 


Marturano, 5475 


Maureen 


Novak, Patricia 
Kalkines, Stacey 


5538 
5760 


Gregory, Mary 5759 


Chuipek, Cathy 


Mathews, Jerry 


Gamble, Al 


Aloi, Joe 


Dunkel, Richard 


Bellino, Roseann 


Games, stuffed animals, 
inflatable articles, puzzles, 
balls, sports equipment. 


Models, dolls, toys. 


Fruits, vegetables, edible 
preparations. 


Tobacco, plants, grains, 
spices, nuts, animal feeds, 
seeds, live animals, meat, 
fish, dairy products 
(cheese) products of ani- 
mal origin, smokers 
articles (lighters, pipe). 

Beer, distilled spirits, juices, 
oils, sugar, confectionery 
cocoa, coffee, tea, bever- 
ages, oil, bearing seeds, 
seeweeds and other algae. 

Furniture, antiques, sculp- 
tures, works of art, draw- 
ings. 

Glue, pigments, waxes, gela- 
tin, fertilizers, paint, var- 
nish, candles, film, inor- 
ganic chemicals (ch 28), 
surface active agents, 
soap. 


Drugs, bandages, synthetic 
polymers. 


Organic chemical com- 
pounds, dyes and mix- 
tures, petroleum. 


Organic chemical com- 
pounds, essential oils, per- 
fume, toiletries, primary 
rubber, natural gums and 
resins, raw vegetable 
materials, industrial fatty 
acids and alcohols, 
natural and synthetic 
rubber in primary forms 
or in plates, sheets or 
strips. 
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TEXTILE AND PLASTICS BRANCH 3 
ROBERT SWIERUPSKI, Chief 
Tel. No.: (212) 466-5850; Fax No.: (212) 466-2058 


Tel. (212) 
Name NISA-Name 466- Merchandise 


Mazzola, Joan Watson, Robert 5580 ~— All plastic and rubber 
: except household 
articles. 

Rauch, Ted Masterson, Alice 5892 Artificial flowers, christmas 
decorations, tires, clasps, 
buttons, plastic house- 
hold articles, zippers, 
buckles. 

Schwartz, Stanley Benglson, Barbara Watches, clocks, jewelry, 
brushes. 

Gualario, Vito Gadson, Dorothy Miscellaneous textiles 
(except w/apparel). 

Sheridan, Jim Toth, Peter All other footwear and 
parts. 


Foley, Richard Footwear w/rubber or plas- 
tic soles and w/leather, 
rubber or plastic uppers. 

Hansen, John Adames, Sandra Bedding, shams, bed pil- 
lows, bolsters and covers 
for and similar articles, 
furnishings: furniture 
throws and/or covers 
(Spooner, cushions, 
tablecloths, napkins, 

placemats, napkin rings 
(textile only), potholders, 
washcloths, towels, wall 
hanging, toaster and tis- 
sue box covers, drawer 
liners, curtains, drapes, 
blinds, shades, dollies, 
runners (table or furni- 
ture only) and similar 
articles, floor coverings: 
rugs, wall to wall carpet- 
ing (not floor or wall 
material). 

350 Barth, George Bieling, George 5884 Non-woven/coated/filled 
fabric, machine belts, 
machine clothing, fish 
nets and netting. 

351 Konzet, Jeffrey Corrigan, Donald 5885 _‘ Fibers, yarns, lace; knitted, 
pile, tufted, narrow, or 
ornamented fabrics; 
knotted netting, rope, 
cordage. 

352 Tytelman, Alan Exum, Betty 5896 Woven fabrics. 
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GLASS AND INSTRUMENT BRANCH 4 
GWENN KIRSCHNER, Chief 
Tel. No.: (212) 466-5686; Fax No.: (212) 466-3468 





Name 


NISA-Name 


Tel. (212) 
466- 


Merchandise 





Riedl, Karl J. 


Francke, Eric 


Kiefer, Barbara 
Birnbaum, Melvyn 


Preston, Jacques 


Bunin, Jacob 


Kalkines, George 


Garretto, Paul 


Abramowitz, Carl 


Howard, Joann 


Lewis, Nat 


McAndrew, Robin 


Cipriano, Anthony 
Klein, Ed 


Papangelou, Irene 


Lava, Rosemarie 


McCourt, John 


Ginenthal, Maria 


Rosenstein, 
Nathan 


5493 Valves, pumps, fans, gears, 


transmissions, ae 
measuring and control- 
ing instruments. 

Navigational, surveying 
drafting and drawing, 
x-ray, measuring an 
testing instruments and 
apparatus. 


Small household 
appliances, stoves, writ- 
ing instruments, locks, 
hinges and hardware, 
metal decorative 
articles, metal contain- 
ers, electric motors, 
metal kitchen and cook- 
ingware. 

Cameras, optical equip- 
ment. 

Tools, metal articles, cast 
iron, keychains. 

Explosives, cutlery, medi- 

instruments, fire- 
arms and ammunition. 


Glass, stone, abrasives, 
non-metallic minerals. 


Ceramics products, musi- 
cal instruments, electric 
lamps and lighting fit- 
tings. 

Wood products, cork prod- 
ucts, manufactures of 
plaiting materials. 

Paper products, printed 
matter, paper pulp. 
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WEARING APPAREL BRANCH 5 


PauL SCHWARTZ, Chief 
Tel. No.: (212) 466-5850; Fax No.: (212) 466-2058 





Tel. (212) 
NISNo. Name NISA-Name 466- Merchandise 


341 Gorman, Kevin Fields, Mary 5893 Luggage, handbags, flat 
goods, travel bags, 
cases. 

353 Weiss, Martin Mastrogiovanni, 5881 Leather, down, plastic, 

Josephine fur, beaded w/apparel, 
belts, NSPF leather/fur 
articles, scarves, ties, 
visors, handkerchiefs, 
hosiery, wigs, dispos- 
able apparel, feathers, 
umbrellas, uniforms, 
headwear. 

Burtnik, Brian Rohan, Nina Dress and work gloves 
underwear, body sup- 
port garments. 

Shea, Gerard Men’s and boys’ woven 
(8-20); all swimwear 
except children below 
size 7. 

Ryan, Mary Rabinowitz, Doris Men’s/boys’ knit (8-20) 
w/apparel. 

Raftery, William DelVicario, Nancy Men’s/women’s/boys’ 
woven outerwear and 
coated garments. 

Kirschner, Bruce McMillan, Patricia W/A-girls; boys’ (2-7); 
infants’; children’s 
swimwear. 

Crowley, Mike Powell, Yvonne Women’s knit (coats, 
capes, suits, ensembles, 
sweaters, vests, track- 
suits). 

Sohiazzano, Pat Wade, Brenda Women’s woven except 
bottom, import without 
tops. 

DeGaetano, Angela Silverman, Karen Women’s knit balance, 
women’s woven bot- 
toms w/o tops, sleep- 
wear. 
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CUSTOMS INFORMATION EXCHANGE 
FRANK CANTONE, Chief 
Tel. No.: (212) 466-5811; Fax No.: (212) 466-3490 





Tel. No. 
Name (212) 466- Assignment 





Berg, Ellen Librarian 
Horn, Michael Library staff 


Wechsler, Geraldyne Compliance analyst 
Ferrante, Anthony Printer 


Weiss, Brian Print shop staff 


McKelvey, Julie Leader, Section I 

Ellison, Lucy Preclassifications 
Millwood, Shirley IA distribution 

Coty, Linda Port rulings 

Messinger, Mabel Currency and trademarks 
Hochhauser, Judy Daily exchange rates 
Miguel, Panchita Rulings distribution 


Pira, Giacinto Leader, Section II 
Hochstadt, Harold District rulings 
Hernandez, Esthel Binding rulings 
Kwas, William Ruling transfers 
Freiss, Sylvia Rulings distribution 
Estremera, Carmen AFR distribution 
Donaldson, Rose Rulings distribution 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, December 5, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STuaRT P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


MODIFICATION AND REVOCATION OF 
CUSTOMS RULING LETTERS RELATING TO ASSISTS 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of modification and revocation of valuation ruling 
letters. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625) 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub L. 
103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), this 
notice advises interested parties that Customs is modifying or revoking 
five ruling letters concerning the valuation of merchandise for which 
the buyer of imported merchandise has provided assists. Notice of the 
proposed modification and revocation was published May 17, 1995, in 
the CUSTOMS BULLETIN, Volume 29, Number 20. Nineteen comments 
were received regarding the correctness of the proposed rulings. Com- 
ments from the importing community as well as from Customs person- 
nel raised numerous practical issues, concerns, and questions. As a 
result, Customs has incorporated into this General Notice a full discus- 
sion accompanied by practical examples concerning assists, in order to 
address the importing community’s questions and concerns and to 
inform the public of its legal obligations and responsibilities in this 
regard. Whereas interested parties have had the opportunity to com- 
ment on the matter, pursuant to section 625, and our responses to these 
comments are embodied in the following rulings and in the accompany- 
ing Notice, no further opportunity will be afforded for public comment. 


FOR FURTHER INFORMATION CONTACT: Lenny Feldman, Value 
Branch, Office of Regulations and Rulings (202) 482-7010. 


EFFECTIVE DATE: These decisions are effective for merchandise 


entered, or withdrawn from warehouse, for consumption on or after 
February 20, 1996. 





U.S. CUSTOMS SERVICE 


SUPPLEMENTARY INFORMATION: 


I. BACKGROUND 
On May 17, 1995, Customs published a notice in the Customs BULLE- 
TIN, Volume 29, Number 20, proposing to modify or revoke the following 
Headquarters Ruling Letters (HRLs) issued by the Director, Commer- 
cial Rulings Division, Office of Regulations and Rulings: 
a. HRL 544662, issued March 18, 1994, 
b. HRL 544758, issued February 21, 1992, 
c. HRL 543831, issued January 25, 1988, 
d. HRL 543623. issued November 4, 1985, and 
e. HRL 543093, issued April 30, 1984, 


wherein it was held that material or components that were destroyed, 
scrapped, lost, defective, and/or rejected were not assists pursuant to 
section 402(b) of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (TAA), codified at 19 U.S.C. 1401a. On this basis, the 
value of such material or components was not included in the customs 
value of the imported merchandise. Pursuant to section 625, this notice 
advises interested parties that Customs is modifying or revoking HRLs 
544662, 544758, 543831, 543623, and 543093. The rulings modifying or 
revoking these decisions are set forth in Attachments A, B, C, D, and E to 
this document. These ruling letters will reflect that waste or scrap 
which results from, or during, the production of imported merchandise 
may constitute assists to be included in the customs value of that 


imported merchandise. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1). 


II. DiscusSION 
A. Statutory and Regulatory Framework: 


Section 402(h)(1)(A) of the TAA provides, in pertinent part, as 
follows: 


The term ‘assist’ means any of the following if supplied directly or 
indirectly. and free of charge or at reduced cost, by the buyer of 
imported merchandise for use in connection with the production or 
the sale for export to the United States of the merchandise: 

(i) Materials, components, parts, and similar items incorpo- 

rated in the imported merchandise. 

(ii) Tools, dies, molds, and similar items used in the produc- 

tion of the imported merchandise. 

(iii) Merchandise consumed in the production of the 

imported merchandise. 

(iv) Engineering, development, artwork design work, and 
lans and sketches that are undertaken elsewhere than in the 
nited States and are necessary for the arnt of the 

imported merchandise. 


Furthermore the TAA Statement of Administrative Motion (SAA) and 
section 152.103(d)(1), Customs Regulations (19 CFR.152:103(d)(1)), set 
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forth the manner in which assists are to be valued in particular, section 
152.103(d)(1) states that: 


If the assist consists of materials, components, parts, or similar 
items incorporated in the imported merchandise, or items con- 
sumed in the production of the imported merchandise, acquired by 
the buyer from an unrelated seller, the value of the assist is the cost 
of its acquisition. If the assist were produced by the buyer or a per- 
son related to the buyer, its value would be the cost of its produc- 
tion. In either case, the value of the assist would include 
transportation costs to the place of production. 


Finally, the SAA and section 152.103(e)(1), Customs Regulations (19 
CFR 152.103(e)(1)), provide the manner in which the value of an assist 
is to be apportioned to the imported merchandise: 


The apportionment of the value of assists to imported merchandise 
will be made in a reasonable manner appropriate to the circum- 
stances and in accordance with generally accepted accounting 
principles. The method of apportionment actually accepted by 
Customs will depend upon the documentation submitted by the 
importer. If the entire anticipated production using the assist is for 
exportation to the United States, the total value may be appor- 
tioned over (i) the first shipment, if the importer wishes to pay duty 
on the entire value at once, (ii) the number of units produced up to 
the time of the first shipment, or (iii) the entire anticipated produc- 


tion. In addition to these three methods, the importer may request 
some other method of apportionment in accordance with generally 
accepted accounting principles. If the anticipated production is 
only partially for exportation to the United States, or if the assist is 
used in several countries, the method of appraisement will depend 
upon the documentation submitted by the importer. 


Based on the statutory and regulatory language cited above it 
remains Customs position that in regard to material or components 
which may constitute assists, a three part analysis must be employed. 
First, the material or components must fit the definition of an assist; 
second, it must appropriately be valued as an assist; and third, the value 
of the assist must be apportioned to the imported merchandise. 

Upon review, it is our position that in situations where scrap or waste 
results from, or during, the production process, limiting the analysis 
only to consider whether the material or components were physically 
incorporated into the completed imported merchandise is inconsistent 
with the language provided in the TAA. Rather, we stress that the TAA 
provides that material or components “use[d] in connection with the 
production or the sale for export to the United States of the merchan- 
dise” constitutes an assist not only when “incorporated in the imported 
merchandise,” but also when “consumed in the production of the 
imported merchandise (emphasis added).” The fact that waste or scrap 
(of a material, such as a bolt of fabric or sheet of plastic, or of discrete 
components, such as circuits, CPU chips, or semi-conductors) which 
results from, or during the production of the imported merchandise is 
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not physically incorporated in that merchandise does not negate the 
fact that such material or components still may be consumed in the pro- 
duction of the merchandise and constitute assists. 

The definition of an assist is not inextricably tied to the value or 
apportionment of an assist. As explained in the prior General Notice, 
once it is determined that material or components meet the definition 
of an assist, the inquiry then concerns the cost of acquisition or produc- 
tion of that assist. Apportionment of the value of the assist subse- 
quently comes into consideration. 

Accordingly, once it is determined that material or components meet 
the definition of an assist in accordance with the above, then Customs 
will consider, among other things, the accounting records of the sup- 
plier of the assists to determine the value of the assist. Customs would 
consider such information in cases including those where scrap or 


waste results from, or during, the production of the imported merchan- 
dise. 


B. Factual Scenarios: 


In light of this explanation, Customs has addressed varied factual sce- 
narios concerning assists. The following scenarios are provided in an 
effort to address the various questions and concerns which have been 
brought to our attention. It should be noted that the positions provided 
below apply to specific situations to the extent that such determina- 
tions concerning the value of the assist are consistent with the account- 
ing records of the supplier of the assists and are made in conformity 
with generally accepted accounting principles. 

1. Bolts of fabric are supplied free of charge or at a reduced rate by the 
buyer of imported dresses for use in connection with the production of the 
dresses. During the manufacture of the dresses, which involves the cut- 
ting of shaped components from the fabric, some material falls to the fac- 
tory floor and subsequently is discarded. The buyer acquired the bolts of 
fabric from an unrelated seller for $1000.00. A “waste factor” provided 
by the buyer indicates that 10% of the total fabric was not physically 
incorporated into the imported dresses since it fell to the factory floor and 
subsequently was discarded. 


The entire amount of fabric supplied by the buyer constitutes an 
assist pursuant to section 402(h)(1)(A) of the TAA. Although some 
of the fabric falls to the factory floor, subsequently is discarded, and 
is not physically incorporated in the imported dresses, it neverthe- 
less is consumed in the production of the imported dresses in accor- 
dance with section 402(h)(1)(A)(iii) of the TAA pursuant to 19 CFR 
152.103(d)(1) the value of the assist is $1000.00, representing the 
buyer’s cost of acquisition for all the fabric. 


. 2. Same facts as above, except the material which falls to the floor is 
salvaged and sold as scrap or waste for $75.00. The buyer of the imported 
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dresses receives $50.00 from the sale, while the foreign producer receives 
$25.00. 


The entire amount of fabric supplied by the buyer constitutes an 
assist pursuant to section 402(h)(1) (A) of the TAA. Although some 
of the fabric falls to the factory floor, subsequently is sold, and is not 
physically incorporated in the imported dresses, it nevertheless is 
consumed in the production of the imported dresses in accordance 
with section 402(h)(1)(A)(iii) of the TAA. The value of the assist is 
$950, representing the buyer’s cost of acquisition for all the fabric 
with an adjustment for the amount which the buyer of the 
imported dresses received from the sale of the scrap or waste. See 19 
CFR 152.103(d)(1). No adjustment is made for the amount the for- 
eign producer receives. 


3. Same facts as above, except the buyer of the imported merchandise 
contracted with the foreign manufacturer for scarves as well as for the 
dresses. The material which fails to the factory floor during the 
manufacture of the dresses is salvaged and used to manufacture the 
imported scarves. 


The entire amount of fabric eoiEne by the buyer constitutes an 
assist: pursuant to section 402(h)(1)(A) of the TAA. The fabric 
which falls to the factory floor and subsequently is used to 
manufacture scarves is incorporated in the imported scarves in 
accordance with section 402(h)(1)(A)(i). In accordance with 19 
CFR 152.103(e)(1), the value of the assist may be apportioned over 
the entire production of both the dresses and scarves, provided 
objective and quantifiable data is made available, or may be appor- 
tioned by another method if in accordance with generally accepted 
accounting principles. 


4. 100 yards of fabric and 100 zippers, acquired from an unrelated 
seller, are supplied free of charge or at a reduced rate by the buyer of 
imported dresses for use in connection with the production of dresses. 
Before manufacture of the dresses, it is determined at the foreign factory 
that 10 yards of the fabric are not up to quality or specification because it 
is faded. Consequently, only 90 dresses are imported into the U.S., ren- 
dering a surplus of 10 zippers. 


An assist of 90 yards of fabric and 90 zippers was provided. The 
unused 10 yards of fabric and unused 10 zippers do not constitute 
assists since they were not incorporated in the imported merchan- 
dise nor were consumed in the production of the imported 
merchandise pursuant to sections 402(h)(1)(A)(i) and (iii) Conse- 
quently, based on objective and quantifiable data, the portion of the 
cost of acquisition as set forth in 19 CFR 152.103(d)(1), represent- 
ing the 10 yards of fabric and 10 zippers which are not assists, may 
be adjusted to arrive at the value representing the 90 yards of fabric 
and 90 buttons which do constitute assists 


5. 110 motherboards, acquired from an unrelated seller, are supplied 
free of charge or at a reduced rate by the buyer of imported computers for 
use in connection with the anticipated production of 100 computers. 
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Before the manufacturing process of the computers begins, the mother- 
boards are tested at the foreign factory and it is determined that 8 are 
defective. 100 computers are imported into the U.S., rendering a surplus 
of 2 functional motherboards. 


An assist of 100 motherboards was provided. The 10 motherboards 
(8 defective and 2 surplus) do not constitute additional assists since 
they were not incorporated in the imported merchandise nor were 
consumed in the production of the imported merchandise pursuant 
to sections 402(h)(1)(A)(i) and (iii). Consequently, based on objec- 
tive and quantifiable data, the portion of the cost of acquisition as 
set forth in 19 CFR 152.103(d)(1), representing the 10 mother- 
boards which are not assists, may be adjusted to arrive at the value 
representing the 100 motherboards which do constitute assists. 


6. Same facts as above, except when the motherboards undergo peri- 
odic testing at the foreign factory, which occurs during the manufactur- 
ing process of the computers, it is determined that 8 are defective. These 
motherboards are discarded or “scrapped.” Such periodic testing is an 
essential part of the manufacturing process since it ensures that the fin- 
ished computers will function and, hence, be marketable. Additionally, 
during the manufacturing process 2 motherboards which are mishan- 
dled, rendering them disfunctional, are discarded or “scrapped.” 


An assist of 110 motherboards was provided. 100 were incorpo- 
rated in the imported merchandise pursuant to section 
402(h)(1)(A)(i). The 10 motherboards (8 defective and 2 mishan- 
dled) also constitute assists since they were consumed in the pro- 
duction of the imported merchandise pursuant to section 
402(h)(1)(A)(iii). Pursuant to 19 CFR 152.103(d)(1), the assist is 
dutiable according to the buyer’s cost of acquisition for all 110 
motherboards. Compare HRLs 544508, issued June 19, 1990, and 
545170, issued October 27, 1994, where Customs held that testing 
equipment may constitute an assist within the meaning of section 
402(h)(1)(A)(ii) if it can be shown that the equipment was used for 
testing performed during the production process and that such 
testing was essential to production of the product. 


Dated: November 30, 1995. 


STuART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, November 30, 1995. 


VAL RR:IT:VA 545909 LPF 


Category: Valuation 
Port DIRECTOR 


NEw YORK SEAPORT 
US. Customs SERVICE 
6 World Trade Center 
New York, NY 10048 


Re: Inclusion of scrap or waste as assists; modification of HRL 544662; section 
402(h)(1)(A) of the TAA; 19 CFR 152.103(d)(1) and (e)(1). 


DEAR DIRECTOR: 

This decision concerns Headquarters Ruling Letter (HRL) 544662, issued March 18, 
1994, as internal advice request 62/91 filed by Sharrets, Paley, Carter & Blauvelt, PC. on 
behalf of Baby Togs, Inc. In pertinent part, it was determined in HRL 544662 that the value 
of materials destroyed or lost and not otherwise physically incorporated into the imported 
merchandise was not to be included in the transaction value of the merchandise. We have 
reviewed this portion of the decision and the proper appraisement is as follows. Pursuant 
to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI 
(Customs Modernization) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), notice of the 
proposed modification of HRL 544662 was published on May 17, 1995, inthe Customs BUL- 
LETIN, Volume 29, Number 20. 


Facts: 


Baby Togs imports children’s wearing apparel from its wholly-owned Philippine subsid- 
iary, Novelty Philippines, Inc. (“NPI”). Baby Togs supplies NPI with fabric, trim and acces- 
sories on a consignment basis, which NPI uses to manufacture wearing apparel. One area 
in which the Regulatory Audit Division determined that Baby Togs undervalued its costs 
was “material assists.” However, counsel, in pertinent part, asserted that in accordance 
with HRL 543093, issued April 30, 1984, materials that are destroyed, scrapped, or lost, 
and which are not physically incorporated into the imported merchandise are not assists 
pursuant to section 402(b) of the Tariff Act of 1930, as amended by the Trade Agreements 
Act of 1979 (TAA), codified at 19 U.S.C. 1401a. Customs agreed and, on this basis, it was 
determined that the value of such materials was not included in the transaction value of 
the merchandise and, consequently, that the importer did not undervalue its costs for 
material assists. 


Issue: 


Whether materials which are destroyed, scrapped or lost may constitute assists and, if 
so, in what manner they are to be valued and apportioned to the imported merchandise. 


Law And Analysis: 


The preferred method of appraising merchandise imported into the United States is 
transaction value pursuant to section 402(b) of the Tariff Act of 1930, as amended by the 
Trade Agreements Act of 1979 (TAA), codified at 19 U.S.C. 1401a. Section 402(b)(1) of the 
TAA provides, in pertinent part, that the transaction value of imported merchandise is the 
“price actually paid or payable for the merchandise when sold for exportation to the United 
States” plus enumerated statutory additions, including the value, apportioned as appropri- 
ate, of any assist 19 U.S.C 1401a(b)(1). 

The “price actually paid or payable” is defined in section 402(b)(4)(A) of the TAA as the 
“total payment (whether direct or indirect, and exclusive of any costs, charges, or expenses 
incurred for transportation, insurance, and related services incident to the international 
shipment of the merchandise * * *) made, or to be made, for the imported merchandise by 
the buyer to, or for the benefit of, the seller.” 
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Section 402(h)(1)(A) of the TAA provides, in pertinent part, as follows: 


The term ‘assist’ means any of the —— if supplied directly or indirectly, and free 
of charge or at reduced cost, by the buyer of imported merchandise for use in connec- 
tion with the production or the sale for export to the United States of the merchandise: 
(i) Materials, components, parts, and similar items incorporated in the 
imported merchandise. 
(ii) Tools, dies, molds, and similar items used in the production of the imported 
merchandise. 
(iii) Merchandise consumed in the production of the imported merchandise. 
(iv) Engineering, development, artwork, design work, and plans and sketches 
that are undertaken elsewhere than in the United States and are necessary for 
the production of the imported merchandise. 


Furthermore, the TAA Statement of Administrative Action (SAA) and section 
152.103(d)(1), Customs Regulations (19 CFR 152.103(d)(1)), set forth the manner in 
which assists are to be valued in particular, section 152.103(d)(1) states that: 


If the assist consists of materials, components, parts, or similar items incorporated in 
the imported merchandise, or items consumed in the production of the imported mer- 
chandise, acquired by the buyer from an unrelated seller, the value of the assist is the 
cost of its acquisition. If the assist were produced by the buyer or a person related to 
the buyer, its value would be the cost of its production. In either case, the value of the 
assist would include transportation costs to the place of production. 


Finally, the SAA and section 152.103(e)(1), Customs Regulations (19 CFR 
152.103(e)(1)), provide the manner in which the value of an assist is to be apportioned to 
the imported merchandise: 


The apportionment of the value of assists to imported merchandise will be made in a 
reasonable manner appropriate tothe circumstances and in accordance with generally 
accepted accounting principles. The method of apportionment actually accepted by 
Customs will dunce upon the documentation submitted by the importer. Ifthe entire 


anticipated production using the assist is for exportation to the United States, the 
total value may be ee over (i) the first shipment, ifthe importer wishes to pay 


duty on the entire value at once, (ii) the number of units produced up to the time of the 
first shipment, or (iii) the entire anticipated production. In addition to these three 
methods, the importer may request some other method of apportionment in accor- 
dance with generally accepted accounting principles. If the anticipated production is 
only contialee for exportation to the United States, or if the assist is used in several 
countries, the method of appraisement will depend upon the documentation sub- 
mitted by the importer. 


Based on the statutory and regulatory language cited above, it remains Customs position 
that in regard to material or components which may constitute assists, a three part analy- 
sis must be employed. First, the material or components must fit the definition of an assist; 
second, it must appropriately be valued as an assist; and third, the value of the assist must 
be apportioned to the imported merchandise. 

Upon review, it is our position that in situations where scrap or waste results from, or 
during, the production process, limiting the analysis only to consider whether the material 
or components were physically incorporated into the completed imported merchandise is 
inconsistent with the language provided in the TAA. Rather, we stress that the TAA pro- 
vides that material or components “use[d] in connection with the production or the sale for 
export tothe United States of the merchandise” constitutes an assist not only when “incor- 
porated in theimported merchandise,” but also when “consumed in the production of the 
imported merchandise (emphasis added).” The fact that waste or scrap (of a material such 
as a bolt of fabric) which results from, or during, the production of the imported merchan- 
dise is not physically incorporated in that merchandise does not negate the fact that such 
material or components still may be consumed in the production of the merchandise and 
constitute assists. 

The definition of an assist is not inextricably tied to the value or apportionment of an 
assist. Once it is determined that material or components meet the definition of an assist, 
the inquiry then concerns the cost of acquisition or production of that assist. Apportion- 
ment of the value of the assist subsequently comes into consideration. 

Accordingly, once it is determined that material or components meet the definition of an 
assist in accordance with the above, then Customs will consider, among other things, the 
accounting records of the supplier of the assists to determine the value of the assist. Cus- 
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toms would consider such information in cases including those where scrap or waste 
results from, or' during, the production of the imported merchandise. 

In the instant situation, Customs now considers material to have been consumed in the 
production of the imported apparel in accordance with section 402(h)(1)(A)(iii) of the TAA 
and, hence, to constitute assists if such material: 

a. during the manufacture of the imported merchandise; 

b. either falls to the factory floor (or otherwise is accumulated when the fabric is cut 

or worked), or is found to be defective or not up to quality; and 

c. subsequently is discarded, scrapped or otherwise destroyed. 
On the other hand, material would not be deemed incorporated in, nor consumed in the 
production of, the imported apparel and, therefore would not constitute an assist if such 
material is lost and does not enter the manufacturing process of the imported merchan- 
dise. 

Valuation of the assist (including the material consumed in the production of the 
apparel) and apportionment of that value to the imported apparel subsequently are consid- 
ered. See 19 CFR 152.103(d)(1) and (e)(1). These latter determinations are to be based on 
objective and quantifiable data including, among other things, the accounting records of 
the supplier of the assists made in conformity with generally accepted accounting prin- 
ciples. 


Holding: 


The destroyed, scrapped or lost material at issue constitutes an assist when, in accor- 
dance with the foregoing, it is consumed in the production of the imported apparel pur- 
suant to section 402(h)(1)(A)(iii) of the TAA. Valuation of the assist and apportionment of 
that value to the imported merchandise is to be based on objective and quantifiable data, 
including, among other things, the accounting records of the supplier of the assists made in 
conformity with generally accepted accounting principles. 

HRL 544662 is modified accordingly. In accordance with section 625, this ruling will 
become effective 60 days from its publication in the CUSTOMS BULLETIN. Interested parties 
who import merchandise consistent with the facts set forth in this decision are encouraged 
to contact the appropriate Customs field personnel to discuss the processing of their spe- 
cific entries and may submit requests for new binding valuation rulings to the Value 
Branch, Office of Regulations and Rulings. 

THOMAS L. LOBRED, 
Acting Director, 
International Trade Compliance Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, November 30, 1995. 


VAL RR:IT:VA 545910 LPF 


Category: Valuation 
Ms. JULIE WHITE 


NORDSTROM, INC. 
A/P IMPoRT OFFICE 
PO. Box 870 
Seattle, WA 98111 - 


Re: Inclusion of defective materials and scrap or waste as assists; modification of HRL 
544758; Section 402(h)(1)(A) of the TAA; 19 CFR 152.103(d)(1) and (e)(1). 


DEAR MS. WHITE: 


This:decision concerns Headquarters Ruling Letter (HRL) 544758, issued February 21, 
1992, wherein it was determined, in pertinent part, that the value of defective fabric not 
physically incorporated into the imported merchandise was not to be included in the trans- 
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action value of the merchandise. We have reviewed this portion of the decision and the 
proper appraisement is as follows. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) of the North Ameri- 
can Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 
(1993) (hereinafter section 625), notice of the proposed modification of HRL 544758 was 
published on May 17, 1995, in the Customs BULLETIN, Volume 29, Number 20. 


Facts: 


Nordstrom, Inc., the importer, purchases fabric from a foreign vendor and subsequently 
gives it toa foreign CMT vendor to be used in the assembly of apparel. Nordstrom receives a 
cut scale along with the commercial invoice from the CMT vendor. The cut scale indicates 
the quality and value of the fabric used and also indicates the number of pieces cut as 
compared to the number of pieces ultimately sent to Nordstrom. It is our understanding 
that the discrepancy between pieces cut and pieces sent is due to defective fabric that is 
stained, torn, or incorrectly cut. 


Issue: 


Whether materials which are defective or scrapped may constitute assists and, if so, in 
what manner they are to be valued and apportioned to the imported merchandise. 


Law and Analysis: 


The preferred method of appraising merchandise imported into the United States is 
transaction value pursuant to section 402(b) of the Tariff Act of 1930, as amended by the 
Trade Agreements Act of 1979 (TAA), codified at 19 U.S.C. 1401a. Section 402(b)(1) of the 
TAA provides, in pertinent part, that the transaction value of imported merchandise is the 
“price actually paid or payable for the merchandise when sold for exportation to the United 
States” plus enumerated statutory additions, including the value apportioned as appropri- 
ate of any assist. 19 U.S.C. 1401a(b)(1). 

The “price actually paid or payable” is defined in section 402(b)(4)(A) of the TAA as the 
“total payment (whether direct or indirect, and exclusive of any costs, charges, or expenses 
incurred for transportation, insurance, and related services incident to the international 


shipment of the merchandise * * *) made, or to be made, for the imported merchandise by 
the buyer to, or for the benefit of, the seller.” 
Section 402(h)(1)(A) of the TAA provides, in pertinent part, as follows: 


The term ‘assist’ means any of the marbles if supplied directly or indirectly, and free 


of charge or at reduced cost, by the buyer of imported merchandise for use in connec- 
tion with the production or the sale for export to the United States of the merchandise: 
(i) Materials, components, parts, and similar items incorporated in the 
imported merchandise. 
(ii) Tools, dies, molds, and similar items used in the production of the imported 
merchandise. 
(iii) Merchandise consumed in the production of the imported merchandise. 
(iv) Engineering, development, artwork, design work, and plans and sketches 
that are undertaken elsewhere than in the United States and are necessary for 
the production of the imported merchandise. 
Furthermore, the TAA Statement of Administrative Action (SAA) and section 
152.103(d)(1), Customs Regulations (19 CFR 152.103(d)(1)), set forth the manner in 
which assists are to be valued. In particular, section 152.103(d)(1) states that: 


If the assist consists of materials, components, parts, or similar items incorporated in 
the imported merchandise, or items consumed.in the agrees: of the imported mer- 
chandise, acquired by the buyer from an unrelated seller, the value of the assist is the 
cost of its acquisition. If the assist were produced by the buyer or a person related to 
the buyer, its value would be the cost of its production. In either case, the value of the 
assist would include transportation costs to the place of production. 


Finally, the SAA and section 152.103(e)(1), Customs Regulations (19 CFR 
152.103(e)(1)), provide the manner in which the value of an assist is to be apportioned to 
the imported merchandise: 


The apportionment of the value of assists to imported merchandise will be made in a 
reasonable manner appropriate to the circumstances and in accordance with generally 
accepted accounting principles. The method of apportionment actually accepted by 
Customs will depend upon the documentation submitted by the im: r. Ifthe entire 
anticipated production using the assist is for exportation to the United States, the 
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total value may be apportioned over (i) the first shipment, ifthe importer wishes to pay 
duty on the entire valine at once, (ii) the number of units produced up to the time of the 
first shipment, or (iii) the entire anticipated production. In addition to these three 
methods, the: importer may request some other method of apportionment in accor- 
dance with generally accepted accounting principles. If the anticipated production is 
only partially for exportation to the United States, or if the assist is used in several 
countries, the method of appraisement will depend upon the documentation sub- 
mitted by the importer 

Based on the statutory and regulatory language cited above, it remains Customs position 
that in regard to material or components which may constitute assists, a three part analy- 
sis must be employed. First, the material or components must fit the definition of an assist; 
second, it must appropriately be valued as an assist; and third, the value of the assist must 
be apportioned to the imported merchandise. 

Upon review, it is our'position that in situations where scrap or waste results from, or 
during, the production process, limiting the analysis only to consider whether the material 
or components were physically incorporated into the completed imported merchandise is 
inconsistent with the language provided in the TAA. Rather, we stress that the TAA pro- 
vides that material or components “use[d] in connection with the production or the sale for 
export to the United States of the merchandise” constitutes an assist not only when “incor- 
porated in the imported merchandise,” but also when “consumed in the production of the 
imported merchandise (emphasis added).” The fact that waste or scrap (of a material such 
as.a bolt of fabric) which results from, or during, the production of the imported merchan- 
dise is not physieally incorporated in that merchandise does not negate the fact that such 
material or components still may be consumed in the production of the merchandise and 
constitute assists. 

The definition of an assist is not inextricably tied to the value or apportionment of an 
assist. Once it is determined that material or components meet the definition of an assist, 
the inquiry then concerns the cost of acquisition or production of that assist. Apportion- 
ment of the value of the assist subsequently comes into consideration. 

Accordingly, once it is determined that material or components meet the definition of an 
assist in accordance with the above, then Customs will consider, among other things, the 
accounting records of the supplier of the assists to determine the value of the assist. Cus- 
toms would consider such information in cases including those where scrap or waste 
results from, or during, the production of the imported merchandise. 

In the instant situation, Customs now considers material to have been consumed in the 
production of the imported apparel in accordance with section 402(h)(1)(A)(iii) ofthe TAA 
and, hence, to constitute an assist. if such material: 

a. during the manufacture of the imported merchandise; 

b. either falls to the factory floor (or otherwise is accumulated when the fabric is cut 
or worked), is found to be defective or not up to quality, or is mishandled and rendered 
disfunctional; and 

c. subsequently is discarded; scrapped or otherwise destroyed. 

On the other hand, material would not be deemed incorporated in, nor consumed in the 
production of, the imported apparel and, therefore, would not constitute an assist if such 
material either is found to be defective or not up to quality, or is mishandled and rendered 
disfunctional, and does not enter the manufacturing process of the imported merchandise. 

Valuation of the assist (including the material consumed in the production of the 
apparel) and apportionment of that value to the imported merchandise subsequently are 
considered. See 19 CFR 152.103(d)(1) and (e)(1). These latter determinations are to be 
based on objective and quantifiable data including, among other things, the accounting 
records of the supplier of the assists made in conformity with generally accepted account- 
ing principles. 

Holding: 

The defective or scrapped material at issue constitutes an assist when, in accordance 
with the foregoing, it is consumed in the production of the imported appare! pursuant to 
section 402(h)(1)(A)(iii) ofthe TAA. Valuation of the assist and apportionment of that value 
to the imported merchandise is'to be based on objective and quantifiable data, including, 
among other things, the accounting records of the supplier of the assists made in confor- 
mity with generally accepted accounting principles. 

HRL 544758 is modified accordingly. In accordance with section 625. this ruling will 
become effective 60 days from its publication in the CUSTOMS BULLETIN. Interested parties 
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who import merchandise consistent with the facts set forth in this decision are encouraged 
to contact the appropriate Customs field personnel to discuss the processing of their spe- 
cific entries and may submit requests for new binding valuation rulings to the Value 
Branch, Office of Regulations and Rulings. 
THOMAS L. LOBRED, 
Acting Director, 
International Trade Compliance Division. 


AE 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington; DC, November 30, 1995. 


VAL RR:IT:VA ‘545911 LPF 
Category: Valuation 
Port DIRECTOR 
US. Customs SERVICE 
555 Battery St. 
San Francisco, CA 94111 


Re: Inclusion of rejected, lost, and destroyed components as assists; modification of HRL 
543831; Section 402(h)(1)(A) of the TAA; 19 CFR 152.103(d)(1) and (e)(1). 


DEAR DIRECTOR: 

This decision concerns Headquarters Ruling Letter (HRL) 543831, issued January 25, 
1988, to the former district director, as an application for further review concerning protest 
number 2809-4—001046. In pertinent part, it was determined in HRL 543831 that the 
value of rejected, lost, or destroyed components which were not otherwise physically incor- 
porated into the imported merchandise, was not to be included in the transaction value of 
the merchandise. We have reviewed this portion of the decision and the proper appraise- 
ment follows. 

First, we note that HRL 543831 is a decision on a specific protest. A protest is designed-to 
pertain to entries of merchandise which have been liquidated by Customs. A final deter- 
mination of a protest, pursuant to part 174, Customs Regulations (19 CFR.174), cannot be 
modified or revoked, because it applies only to the merchandise which was the subject of 
the protested entry. Furthermore, Customs lost jurisdiction over the protested entries in 
HRL 543831 once the protest was granted in part and denied in part. See San Francisco 
Newspaper Printing Co. v. United States, 9 CIT 517, 620 F Supp. 738 (1985). 

However, Customs may modify or revoke a protest review decision to change the legal 
principles set forth in that decision. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) of the North Ameri- 
can Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 
(1993) (hereinafter section 625), sixty days after the date of issuance, Customs may pro- 
pose a modification or revocation ofa prior interpretative ruling or decision by publication 
and solicitation of comments in the CUSTOMS BULLETIN. Pursuant to section 625, notice of 
the proposed modification of HRL 543631 was published on May 17, 1995, in the Customs 
BULLETIN, Volume 29, Number 20. 


Facts: 

Inmos Corporation imports integrated circuit devices from the Philippines. The 
importer furnishes, free of charge, integrated circuit components to the Philippine assem- 
bler. It is our understanding that a portion of the circuit components are rejected, lost, or 
destroyed. 

Issue: 

Whether components which are rejected, lost, or destroyed may constitute assists and, if 
so, in what manner they are to be valued and apportioned to the imported merchandise. 
Law and Analysis: 


The preferred method of appraising merchandise imported into the United States. is 
transaction value pursuant to section 402(b) of the Tariff Act of 1930, as amended by the 
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Trade Agreements Act of 1979 (TAA), codified at 19 U.S.C. 1401a. Section 402(b)(1) of the 
TAA provides, in pertinent part, that the transaction value of imported merchandise is the 
“price actually paid or payable for the merchandise when sold for exportation to the United 
States” plus enumerated statutory additions, including the value, apportioned as appropri- 
ate, of any assist. 19 U.S.C. 1401a(b)(1). 

The “price actually paid or payable” is defined in section 402(b)(4)(A) of the TAA as the 
“total payment (whether direct or indirect, and exclusive of any costs, charges, or expenses 
incurred for transportation; insurance, and related services incident to the international 
shipment of the merchandise * * *) made, or to be made, for the imported merchandise by 
the buyer to, or for the benefit of, the seller.” 

Section 402(h)(1)(A) of the TAA provides, in pertinent part, as follows: 


The term ‘assist’ means any of the following if supplied directly or — and free 
of charge or at reduced cost, by the buyer of imported merchandise for use in connec- 
tion with the production or thesale for export to the United States of the merchandise: 
(i) Materials, components, parts, and similar items incorporated in the 
imported merchandise: 
(ii) Tools, dies, molds, and similar items used in the production of the imported 
merchandise. 
(iii) Merchandise consumed in the production of the imported merchandise. 
(iv) Engineering, development, artwork, design work, and plans and sketches 
that are undertaken elsewhere than in the United States and are necessary for 
the production of the imported merchandise. 


Furthermore, the TAA Statement of Administrative Action (SAA) and section 
152.103(d)(1), Customs Regulations (19 CFR 152.103(d)(1)), set forth the manner in 
which assists are to be valued. In particular, section 152.103(d)(1) states that: 


If the assist consists of materials, components, parts, or similar items incorporated in 
the imported merchandise, or items consumed in the production of the imported mer- 
chandise, acquired by the buyer from an unrelated seller, the value of the assist is the 
cost of its acquisition. If the assist were produced by the buyer or a person related to 
the buyer, its value would be the cost of its production. In either case, the value of the 
assist would include transportation costs to the place of production. 


Finally, the SAA and section 152.103(e)(1), Customs Regulations (19 CFR 
152.103(e)(1)), provide the manner in which the value of an assist is to be apportioned to 
the imported merchandise. 


The apportionment of the value of assists to imported merchandise will be made ina 
reasonable manner es aioe tothecircumstances and in accordance with generally 
accepted accountin| ng princip| es. The method of apportionment actually accepted by 
Customs will depend upon the documentation submitted by the importer. Ifthe entire 
anticipated production using the assist is for exportation to the United States, the 
total value may be apportioned over (i) the first shipment, ifthe importer wishes to pay 
duty on the entire re at once, (ii) the number of units produced up to the time of the 
first shipment, or (iii) the entire anticipated production. In addition to these three 
ee the importer may request some other method of apportionment in accor- 

dance with ay ays accepted accounting principles. If the anticipated production is 
only partially for exportation to the United States, or if the assist is used in several 
countries, the method of appraisement will depend upon the documentation sub- 
mitted by the importer. 


Based on thestatutory and regulatory language cited above, it remains Customs position 
that in regard to material or components which may constitute assists, a three part analy- 
sis must be employed. First, the material or components must fit the definition of an assist; 
second, it must appropriately be valued as an assist; and third, the value of the assist must 
be apportioned to the imported merchandise. 

Upon review, it is our position that in situations where scrap or waste results from, or 
during, the production process, limiting the analysis only to consider whether the material 
or components were physically incorporated into the completed imported merchandise is 
inconsistent with the language provided in the TAA. Rather, we stress that the TAA pro- 
vides that material or components “use[d] in connection with the production or the sale for 
export to the United States of the merchandise” constitutes an assist not only when 
“incorporated in the imported merchandise,” but alsowhen “consumed in the production 
of the imported merchandise (emphasis added).” The fact that waste or scrap (of discrete 
components, such as circuits, CPU chips, or semiconductors) which results from, or dur- 
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ing, the production of the imported merchandise is not physically incorporated in that mer- 
chandise does not negate the fact that such material or components still may be consumed 
in the production of the merchandise and constitute assists. 

The definition of an assist is not inextricably tied to the value or apportionment of an 
assist. Once it is determined that material or components meet the definition of an assist, 
the inquiry then concerns the cost of acquisition or production of that assist. Apportion- 
ment of the value of the assist subsequently comes into consideration. 

Accordingly, once it is determined that material or components meet the definition of an 
assist in accordance with the above, then Customs will consider, among other things, the 
accounting records of the supplier of the assists to determine the value of the assist. Cus- 
toms would consider such information in cases including those where scrap or waste 
results from, or during, the production of the imported merchandise. 

In the instant situation, Customs now considers discrete components to have been con- 
sumed in the production of the imported circuit devices in accordance with section 
402(h)(1)(A)(iii) of the TAA and, hence, to constitute assists if such components. 

a. during the manufacture of the imported merchandise; 
b. are found to be defective or not up to quality; and 
c. subsequently are discarded, scrapped or otherwise destroyed. 


On the other hand, components would not be deemed incorporated in, nor consumed in the 
production of, the imported merchandise and, therefore, would not constitute assists if 
such components either are found to be defective or not up to quality, or are lost, and do not 
enter the manufacturing process of the imported merchandise. 

Valuation of the assists (including the components consumed in the production of the 
circuit devices) and apportionment of that value to the imported merchandise subse- 
quently are considered. See 19 CFR 152.103(d)(1) and (e)(1). These latter determinations 
are to be based on objective and quantifiable data including, among other things, the 
accounting records of the supplier of the assists made in conformity with generally 
accepted accounting principles. 


Holding: 


The rejected, lost, or destroyed components at issue constitute assists when, in accor- 
dance with the foregoing, they are consumed in the production of the imported circuit 
devices pursuant to section 402(h)(1)(A)(iii) of the TAA. Valuation of the assists and appor- 
tionment of that value to the imported merchandise is to be based on objective and quantifi- 
able data, including, among other things, the accounting records of the supplier of the 
assists made in conformity with generally accepted accounting principles. 

HRL 543831 is modified accordingly. This ruling will not affect the entries which were 
the subject of protest number 2809-4—-001046 but, in accordance with section 625, it will be 
applicable to any unliquidated entries or future importations of similar merchandise 60 
days from its publication in the CUSTOMS BULLETIN. Interested parties who import mer- 
chandise consistent with the facts set forth in this decision are encouraged to contact the 
appropriate Customs field personnel to discuss the processing of their specific entries and 
may submit requests for new binding valuation rulings to the Value Branch, Office of Regu- 
lations and Rulings. 

THOMAS L. LOBRED, 
Acting Director, 
International Trade Compliance Division. 
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[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, November 30, 1995. 


VAL RR:IT:VA 545913 LPF 


Category: Valuation 
Mr. ARTHUR LITMAN 


PRESIDENT 

CASTELAZO & ASSOCIATES 
5420 West 104th Street 
Los Angeles, CA 90045 


Re: Inclusion of rejected, scrapped, and lost materials as assists; revocation of HRL 


543623; HRL 545135; Section 402(h)(1)(A) of the TAA; 19 CFR 152.103(d)(1) and 
(e)(1). 


DEAR MR. LITMAN: 


This decision concerns Headquarters Ruling Letter (HRL) 543623, issued November 4, 
1985, wherein it was determined, in pertinent part, that the value of materials rejected, 
scrapped, or lost and not otherwise physically incorporated into the imported merchandise 
was not to be included in the transaction value of the merchandise. We have reviewed this 
decision and the proper appraisement is as follows. Pursuant to section 625, Tariff Act of 
1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993) (hereinafter section 625), notice of the proposed revocation of HRL 
543623 was published on May 17, 1995, in the CUSTOMS BULLETIN, Volume 29, Number 20. 


Facts: 


An importer furnishes plastic, in resin form, to a foreign manufacturer free of charge. 
The resin is used in a plastic injection molding machine to produce plastic products which 


will be imported into the U.S. Some of the plastic resin is rejected, scrapped, or lost during 
the production process. We assume that the “loss” in this case refers to a decrease in the 


amount or magnitude of resin which occurs from, and during, the production of the plastic 
products. 


Issue: 


Whether materials which are rejected, scrapped, or lost during the manufacture of 
imported merchandise constitute assists and, if so, in what manner they are to be valued 
and apportioned to the imported merchandise. 


Law and Analysis: 


The preferred method of appraising merchandise imported into the United States is 
transaction value pursuant to section 402(b) of the Tariff Act of 1930, as amended by the 
Trade Agreements Act of 1979 (TAA), codified at 19 U.S.C. 1401a. Section 402(b)(1) of the 
TAA provides, in pertinent part, that the transaction value of imported merchandise is the 
“price actually paid or payable for the merchandise when sold for exportation to the United 
States” plus enumerated statutory additions, including the value apportioned as appropri- 
ate of any assist. 19 U.S.C. 1401a(b)(1). 

The “price actually paid or payable” is defined in section 402(b)(4)(A) of the TAA as the 
“total payment (whether direct or indirect, and exclusive of any costs, charges, or expenses 
incurred for transportation, insurance, and related services incident to the international 
shipment of the merchandise * * *) made, or to be made, for the imported merchandise by 
the buyer to, or for the benefit of, the seller.” 

Section 402(h)(1)(A) of the TAA provides, in pertinent part, as follows: 

The term ‘assist’ means any of the following if supplied directly or indirectly, and free 


of charge or at reduced cost, by the buyer of imported merchandise for use in connec- 
tion with the production or the sale for export to the United States of the merchandise: 


(i) Materials, components, parts, and similar items incorporated in the 
imported merchandise. 


(ii) Tools, dies, molds, and similar items used in the production of the imported 
merchandise. 


(iii) Merchandise consumed in the production of the imported merchandise. 
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(iv) Engineering, development, artwork, design work, and plans and sketches 
that are undertaken elsewhere than in the United States and are necessary for 
the production of the imported merchandise. 


Furthermore, the TAA Statement of Administrative Action (SAA) and section 
152.103(d)(1), Customs Regulations (19 CFR 152.103(d)(1)), set forth the manner in 
which assists are to be valued. In particular, section 152.103(d)(1) states that: 


If the assist consists of materials, components, parts, or similar items incorporated in 
the imported merchandise, or items consumed in the production of the imported mer- 
chandise, acquired by the buyer from an unrelated seller, the value of the assist is the 
cost of its acquisition. If the assist were produced by the buyer or a person related to 
the buyer, its value would be the cost of its production. In either case, the value of the 
assist would include transportation costs to the place of production. 


Finally, the SAA and section 152.103(e)(1), Customs Regulations (19 CFR 
152.103(e)(1)), provide the manner in which the value of an assist is to be apportioned to 
the imported merchandise: 


The apportionment of the value of assists to imported merchandise will be made in a 
reasonable manner appropriate to the circumstances and in accordance with generally 
accepted accounting —- The method of apportionment actually accepted by 
Customs will depend upon the documentation submitted by the importer. If the entire 
anticipated production using the assist is for exportation to the United States, the 
total value may be apportioned over (i) the first shipment, ifthe importer wishes to pay 
duty on the entire vale at once, (ii) the number of units produced up to the time of the 
first shipment, or (iii) the entire anticipated production. In addition to these three 
methods, the importer may request some other method of apportionment in accor- 
dance with generally accepted accounting principles. If the anticipated production is 
only eatiolee for exportation to the United States, or if the assist is used in several 


countries, the method of appraisement will depend upon the documentation sub- 
mitted by the importer. 


Based on thestatutory and regulatory language cited above, it remains Customs position 
that in regard to material or components which may constitute assists, a three part analy- 


sis must be employed. First, the material or components must fit the definition ofan assist; 
second, it must appropriately be valued as an assist; and third, the value of the assist must 
be apportioned to the imported merchandise. 

Upon review, it is our position that in situations where scrap or waste results from, or 
during, the production process, limiting the analysis only to consider whether the material 
or components were physically incorporated into the completed imported merchandise is 
inconsistent with the language provided In the TAA. Rather, we stress that the TAA pro- 
vides that material or components “use[d] in connection with the production or the sale for 
export to the United States of the merchandise” constitutes an assist not only when “incor- 
porated in the imported merchandise,” but also when “consumed in the production of the 
imported merchandise (emphasis added).” The fact that waste or scrap (of materials, such 
as plastic resin) which results from, or during, the production of the imported merchandise 
is not physically incorporated in that merchandise does not negate the fact that such mate- 
rial or components still may be consumed in the production of the merchandise and consti- 
tute assists. 

The definition of an assist is not inextricably tied to the value or apportionment of an 
assist. Once it is determined that material or components meet the definition of an assist, 
the inquiry then concerns the cost of acquisition or production of that assist. Apportion- 
ment of the value of the assist subsequently comes into consideration. 

Accordingly, once it is determined that material or components meet the definition of an 
assist in accordance with the above, then Customs will consider, among other things, the 
accounting records of the supplier of the assists to determine the value of the assist. Cus- 
toms would consider such information in cases including those where scrap or waste 
results from, or during, the production of the imported merchandise. 
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In the instant situation, Customs now considers material to have been consumed in the 
production of the imported plastic products in accordance with section 402(h)(1)(A)(iii) of 
the TAA and, hence, to constitute an assist if such material: 

a. during the manufacture of the imported merchandise; 


b. either decreases in amount or magnitude (or otherwise is depleted), or is found to 
be defective or not up to quality; and 


c..subsequently is discarded, scrapped or otherwise destroyed!. 


See HRL- 545135, issued August 27, 1993, where a cell culture consumed in the production 
of atissue-culture solution was found to constitute an assist. Based on the facts presented, 
the plastic resin was consumed in the production of the imported plastic products in accor- 
dance with the foregoing. 

Valuation of the assist (including the material consumed in the production of the plastic 
products) and apportionment of that value to the imported merchandise subsequently are 
considered. See 19 CFR 152.103(d)(1) and (e)(1). These latter determinations are to be 
based on objective and quantifiable data including, among other things, the accounting 
records of the supplier of the assists made in conformity with generally accepted account- 
ing principles. 

Holding: 

The material at issue which is rejected, scrapped, or lost during the manufacture of the 
imported plastic products, constitutes an assist since it is consumed in the production of 
the imported merchandise pursuant to section 402(h)(1)(A)(iii) of the TAA. Valuation of 
the assist and apportionment of that value to the imported merchandise is to be based on 
objective and quantifiable data, including, among other things, the accounting records of 
the supplier of the assists made in conformity with generally accepted accounting prin- 
ciples. 

HRL 543623 hereby is revoked. In accordance with section 625, this ruling will become 
effective 60 days from its publication. In the CUSTOMS BULLETIN interested parties who 
import merchandise consistent with the facts set forth in this decision are encouraged to 
contact the appropriate Customs field personnel to discuss the processing of their specific 
entries and may submit requests for new binding valuation rulings to the Value Branch, 
Office of Regulations and Rulings. 

THOMAS L. LOBRED, 
Acting Director, 
International Trade Compliance Division. 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, November 30, 1995. 


VAL RR:IT:VA 545914 LPF 


Category: Valuation 
Mr. Bos ALLEN 


REGIONAL DIRECTOR, REGULATORY AUDIT DIVISION 
US. Customs SERVICE 

300 S. Ferry St. 

Terminal Island, CA 90731 


Re: Inclusion of rejected, scrapped, and lost components as assists; modification of HRL 
543093; Section 402(h)(1)(A) of the TAA; 19 CFR 152.103(d)(1) and (e)(1). 


DEAR DIRECTOR: 

This decision concerns Headquarters Ruling Letter (HRL) 543093, issued April 30, 
1984, as internal advice request 109/83. In pertinent part, it was determined in HRL 
543093 that the value of materials destroyed, scrapped, or lost and not otherwise physically 
incorporated into the imported merchandise was not to be included in the transaction 


1 Generally, this will apply only in the latter case, that is, when material is found to be defective or not up to quality. 
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value of the merchandise. We have reviewed the decision and the proper appraisement is as 
follows. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 
625), notice of the proposed modification of HRL 543093 was published on May 17, 1995, in 
the CUSTOMS BULLETIN, Volume 29, Number 20. 


Facts: 


The importer consigns integrated circuits and similar components free of charge to Far 
East assemblers of video computer systems and related articles. The components are 
tested and inspected prior to use in production and some are rejected because they do not 
conform to the importer’s quality specifications. The importer also found, through: the 
assemblers’ inventory of the consigned materials, that some components were lost. 


Issue: 


Whether components which are rejected, scrapped, or lost may constitute assists and, if 
so, in what manner they are to be valued and apportioned to the imported merchandise. 


Law and Analysis: 


The preferred method of appraising merchandise imported into the United States is 
transaction value pursuant to section 402(b) of the Tariff Act of 1930, as amended by the 
Trade Agreements Act of 1979 (TAA), codified at 19 U.S.C. 1401a. Séction 402(b)(1) of the 
TAA provides, in pertinent part, that the transaction value of imported merchandise is the 
“price actually paid or payable for the merchandise when sold for exportation to the United 
States” plusenumerated statutory additions, including the value, apportioned as appropri- 
ate, of any assist. 19 U.S.C. 1401a(b)(1). 

The “price actually paid or payable” is defined in section 402(b)(4)(A) of the TAA as the 
“total payment (whether direct or indirect, and exclusive of any costs, charges, or expenses 
incurred for transportation, insurance, and related services incident to the international 
shipment of the merchandise * * *) made, or to be made, for the imported merchandise by 
the buyer to, or for the benefit of, the seller.” 


Section 402(h)(1)(A) of the TAA provides, in pertinent part, as follows: 
The term ‘assist’ means any of the es if supplied directly or indirectly, and free 


of charge or at reduced cost, by the buyer of imported merchandise for use in connec- 
tion with the production or the sale for export to the United States of the merchandise: 
(i) Materials,.components, parts, and similar items incorporated in the 
imported merchandise. 
(ii) Tools, dies, molds, and similar items used in the production of the imported 
merchandise. 
(iii) Merchandise consumed in the production of the imported merchandise. 
(iv) Engineering,-development, artwork, design work, and plans and sketches 
that are undertaken elsewhere than in the United States and are necessary for 
the production of the imported merchandise. 


Furthermore, the TAA Statement of Administrative Action (SAA) and section 
152.103(d)(1), Customs Regulations (19 CFR 152.103(d)(1)), set forth the manner in 
which assists are to be valued. In particular, section 152.103(d)(1) states that: 


If the assist consists of materials, components, parts, or similar items incorporated in 
the imported merchandise, or items consumed in the production of the imported mer- 
chandise, acquired by the buyer from an unrelated seller, the value of the assist is the 
cost of its acquisition. If the assist were produced by the buyer or a person related to 
the buyer, its value would be the cost of its production. In either case, the value of the 
assist would include transportation costs to the place of production. 


Finally, the SAA and section 152.103(e)(1), Customs Regulations (19 .CFR 
152.103(e)(1)), provide the manner in which the value of an assist is to be apportioned to 
the imported merchandise: 


The apportionment of the value of assists to imported merchandise will be made in a 
reasonable manner appropriate to the circumstances and in accordance with generally 
accepted accounting principles. The method of apportionment actually accepted by 
Customs will depend upon the documentation submitted by the importer. If the entire 
anticipated production using the assist is for exportation to the United States, the 
total value may be apportioned over (i) the first shipment, ifthe importer wishes to pay 
duty on the entire value at once, (ii) the number of units produced up to the time of the 
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first shipment, or (iii) the entire anticipated production. In addition to these three 
methods, the importer may request some other method of apportionment in accor- 
dance with generally accepted accounting principles. If the anticipated production is 
only partially for exportation to the United States, or if the assist is used in several 
countries, the method of appraisement will depend upon the documentation sub- 
mitted by the importer. 


Based on the statutory and regulatory language cited above, it remains Customs position 
that in regard to material or components which may constitute assists, a three part analy- 
sis must be employed. First, the material or components must fit the definition of an assist; 
second, it must appropriately be valued as an assist; and third, the value of the assist must 
be apportioned to the-imported merchandise. 

Upon review, it is our position that in situations where scrap or waste results from, or 
during, the production process, limiting the analysis only to consider whether the material 
or components were physically incorporated into the completed imported merchandise is 
inconsistent with the language provided in the TAA. Rather, we stress that the TAA pro- 
vides that material or components “use[d] in connection with the production or the sale for 
export to the United States of the merchandise” constitutes an assist not only when “incor- 
porated in the imported merchandise,” but also when “consumed in the production of the 
imported merchandise (emphasis added).” The fact that waste or scrap (of discrete compo- 
nents, such as circuits, CPU chips, or semiconductors) which results from, or during, the 
production of the imported merchandise is not physically incorporated in that merchan- 
dise does not negate the fact that such material or components still may be consumed in the 
production of the merchandise and constitute assists. 

The definition of an assist is not inextricably tied to the value or apportionment of an 
assist. Once it is determined that material or components meet the definition of an assist, 
the inquiry then concerns the cost of acquisition or production of that assist. Apportion- 
ment of the value of the assist subsequently comes into consideration. 

Accordingly, once it is determined that material or components meet the definition of an 
assist in accordance with the above, then Customs will consider, among other things, the 
accounting records of the supplier of the assists to determine the value of the assist Cus- 
toms would consider such information in cases including those where scrap or waste 
results from, or during, the production of the imported merchandise. 

In the instant situation, Customs now considers discrete components to have been con- 
sumed in the production of the imported video computer systems in accordance with sec- 
tion 402(h)(1)(A)(iii) of the TAA and, hence, to constitute assists if such components: 


a. during the manufacture of the imported merchandise; 
b. are found to be defective or not up to quality; and 
c. subsequently are discarded, scrapped or otherwise destroyed. 


On the other hand, components would not be deemed incorporated in, nor consumed in the 
production of, the imported merchandise and, therefore, would not constitute assists if 
such components either are found to be defective or not up to quality, or are lost, and do not 
enter the manufacturing process of the imported merchandise. 

Valuation of the assists (including the components consumed in the production of the 
video computer systems) and apportionment of that value to the imported merchandise 
subsequently are considered. See 19 CFR 152.103(d)(1) and (e)(1). These latter determina- 
tions are to be based on objective and quantifiable data including, among other things, the 
accounting records of the supplier of the assists made in conformity with generally 
accepted accounting principles. 


Holding: 


The rejected, scrapped, or lost components at issue constitute assists when, in accor- 
dance with the foregoing, they are consumed in the preduction of the imported video com- 
puter systems pursuant to section 402(h)(1)(A)(iii) of the TAA. Valuation of the assists and 
apportionment of that value to the imported merchandise is to be based on objective and 
quantifiable data, including, among other things, the accounting records of the supplier of 
the assists made in conformity with generally accepted accounting principles. 








U.S. CUSTOMS SERVICE 30 


HRL 543093 is modified accordingly. In accordance with section 625, this ruling will 
become effective 60 days from its publication in the CUSTOMS BULLETIN. Interested parties 
who import merchandise consistent with the facts set forth in this decision are encouraged 
to contact the appropriate Customs field personnel to discuss the processing of their spe- 
cific. entries and may submit requests for new binding valuation rulings to the Value 
Branch, Office of Regulations and Rulings. 

THOMAS L. LOBRED, 
Acting Director, 
International Trade Compliance Division. 





MODIFICATION OF RULING LETTER RELATING TO 
VALUATION OF U.S. PACKING 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of modification of valuation ruling letter. 


SUMMARY: Pursuant to § 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
§ 1625(c)(1)), as amended by § 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is modifying a ruling pertaining to the valuation of U.S. 
packing. Notice of the proposed modification was published, in the Cus- 
TOMS BULLETIN, Volume 29, Number 43 on October 25, 1995. 


EFFECTiVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 20, 1996. 


FOR FURTHER INFORMATION CONTACT: Kathleen Clarke, Valu- 
ation Branch, (202) 482-7063 or 7010. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On October 25, 1995, Customs published a notice in the Customs 
BULLETIN, Volume 29, Number 48, proposing to modify Headquarters 
Ruling Letter (HRL) 545224 issued September 19, 1994, as Internal 
Advice 86/92, which determined that the toys and their plastic contain- 
ers were classifiable in the appropriate headings for toys, jewelry, etc., 
under General Rule of Interpretation (GRI) 1, HTSUS. Therefore, the 
USS. origin packing, i.e., the plastic containers, and the imported mer- 
chandise, i.e., the toys, were not separately classifiable. HRL 545224 
stated that the containers were used in placing the imported toys “in 
condition, packed ready for shipment to the United States.” Accord- 
ingly, the cost of the containers was considered an addition to the price 
actually paid or payable in accordance with § 402(b)(1)(A) of the Tariff 
Act of 1930, as amended by the Trade Agreements Act of 1979 (TAA) (19 
U.S.C. § 1401a(b)(1)(A)). 
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Upon further review of HRL 545224, Customs is of the opinion that 
the statement that “the imported articles and their plastic containers 
were classifiable in the appropriate headings for toys, jewelry, etc., 
under GRI 1, HTSUS” is incorrect. Pursuant to HRL 544294 dated July 
7, 1989, HRL 544458 dated February 23, 1990, and HRL 544667 dated 
July 30, 1991, U.S. packing materials or packing containers are sepa- 
rately classified from the imported merchandise contained therein. In 
HRL 545224, the plastic containers are U.S. origin packing materials 
and, therefore, are classified under subheading 9801.00.10, HTSUS, 
separately from the imported merchandise. Thus, the value of the U.S. 
packing materials or packing containers, i.e., the plastic containers, is 
not included in the appraised value of the imported merchandise, i.e., 
the toys. 

Two comments, which agreed with Customs proposed modification, 
were received in response to the notice. Pursuant to § 625(c)(1), Tariff 
Act of 1930 (19 U.S.C. § 1625(c)(1)), as amended by § 623 of Title VI 
(Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), this notice 
advises interested parties that Customs is modifying HRL 545224. 

Publication of rulings or decisions pursuant to 19 U.S.C. § 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
§ 177.10(c)(1), Customs Regulations (19 CFR § 177.10(c)(1)). 


Dated: December 5, 1995. 


THOMAS L. LOBRED, 
Acting Director, 
International Trade Compliance Division. 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, November 30, 19965. 
RR:IT:VA 546043 KCC 


Category: Valuation 
DISTRICT DIRECTOR 


US. CusToMs SERVICE 
PO. Box 9516 
El Paso, TX 79985 


Re: HRL 545224 modified; U.S. origin packing; appraised value; packing costs; 
§ 402(b)(1)(A) and (h) of the TAA; 19 U.S.C. § 1401a(b)(1)(A) and (h)(3); HRL 544230; 
HRL 544294; HRL 544458; HRL 544667. 


DEAR DISTRICT DIRECTOR: 

This decision concerns Headquarters Ruling Letter (HRL) 545224, issued September 
19, 1994, as Internal Advice 86/92 filed by Rudolph Miles & Sons on behalf of L.M. Becker & 
Co. In pertinent part, HRL 545224 determined that the value of U.S. origin containers clas- 
sified under subheading 9801.00.10, Harmonized Tariff Schedule of the United States 
(HTSUS), was part of the appraised value of the imported merchandise. 
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Pursuant to § 625(c)(1), Tariff Act of 1930 (19 U.S.C. § 1625(c)(1)), as amended by § 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), notice of the proposed modification of 
HRL 545224 was published on October 25, 1995, in the CUSTOMS BULLETIN, Volume 29, 
Number 43. Two comments, which agreed with Customs proposed modification, were 
received in response to this notice. 


Facts: 


L.M. Becker (the “importer”) imports small toys, imitation jewelry and other items (the 
“toys”) from Hong Kong, Taiwan and China. The toys are duty-paid at the U.S. port of 
importation and then consigned to unrelated contractors in Mexico. There the toys are 
placed one each in small, plastic, oval- or elliptically-shaped containers of US. origin, which 
the buyer also consigns to the Mexican contractors. The containers are designed to be sold 
with their contents through vending machines. The containers and their contents are re- 
imported into the U.S. through the port of El Paso. 

HRL 545224 determined that the toys and their plastic containers were classifiable in 
the appropriate headings for toys, jewelry, etc., under General Rule of Interpretation (GRI) 
1, HTSUS. Therefore, the U.S. origin packing, i.e., the plastic containers, and the imported 
merchandise, i.e., the toys, were not separately classifiable. HRL 545224 stated that the 
containers were used in placing the imported toys “in condition, packed ready for shipment 
to the United States. Accordingly, the cost of the containers was considered an addition to 
the price actually paid or payable in accordance with § 402(b)(1)(A) of the Tariff Act of 
1930, as amended by the Trade Agreements Act of 1979 (TAA) (19 U.S.C. § 1401a(b)(1)(A)). 


Issue: 


Is the value of the U.S. origin packing included in the appraised value of the imported 
toys? 


Law and Analysis: 


Merchandise imported into the United States is appraised in accordance with § 402 of 
the TAA (19 U.S.C. § 1401a). The preferred method of appraisement is transaction value, 


defined as “the price actually paid or payable for the [imported] merchandise when sold for 
exportation to the United States,” plus certain enumerated additions, including the pack- 
ing costs incurred by the buyer with respect to the imported merchandise. 19 U.S.C. 
§ 1401a(b)(1)(A). 

Assuming transaction value is the appropriate basis of appraisement, packing costs 
constitute an addition to the price actually paid or payable. 19 U.S.C. § 1401a(b)(1)(A). In 
this regard, § 402(h) of the TAA provides: 


(3) The term “packing costs” means the cost of all containers and coverings of what- 
ever nature and of packing, whether for labor or materials, used in placing merchan- 
dise in condition, packed ready for shipment to the United States. 


19 U.S.C. § 1401a(h)(3). Retail packing is included in the statutory definition of packing 
costs and must be added to the price actually paid or payable. HRL 544230 dated December 
22, 1988. 

HRL 544294 dated July 7, 1989, and HRL 544458 dated February 23, 1990, held that, if 
packing material of U.S. origin is classifiable under subheading 9801.00.10, HTSUS, there 
is no legal authority to treat the packing as part of the appraised value of the imported mer- 
chandise because items which are separately classified must be separately appraised. This 
position was affirmed in HRL 544667 dated July 30, 1991. There we stated, in pertinent 
part, that: 


With regard to determining appraised value, the principle that imported merchandise 
be appraised in accordance with its classification applies. Thus, where American pack- 
agingis classified under subheading 9801.00.10, HTSUS, and the merchandise packed 
in the American packaging is classified in a subheading within the nomenclature 
between Chapters 1 and 97, no authority exists to combine the respective appraised 
values. Because the packaging and merchandise are treated as separately classifiable 
entities, their appraised values are separate * * *. 


HRL 545224 stated that the imported articles and their plastic containers were classifi- 
able inthe appropriate headings for toys, jewelry, etc., under GRI 1, HTSUS. Thus, the U.S. 
origin packing, i.e., the plastic containers, and the imported merchandise, i.e., toys, were 
not separately classifiable. The containers were used in placing the imported toys “in 
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condition, packed ready for shipment to the United States.” 19 U.S.C. § 1401a(h)(3). 
Accordingly, the cost of the containers was determined to be an addition to the price actu- 
ally paid or payable in accordance with § 402(b)(1)(A) of the TAA. 19 U.S.C. 
§ 1401a(b)(1)(A). 

However, upon'reviewing HRL 545224, we are of the opinion that the statement that 
“the imported articles and their plastic containers were classifiable in the appropriate 
headings for toys, jewelry, etc., under GRI 1, HTSUS” is incorrect. The National Import 
Specialists memorandum further states it was suggested that the packaging material be 
viewed as a toy. However, the National Import Specialist stated: 

This office is not in agreement with that concept. Separately imported, the egg shaped 
packaging would not be considered a toy. Further, the egg shaped packagingis of a kind 
normally used for packaging vending machine goods. 
Generally, foreign packing. material is classified with imported merchandise pursuant to 
GRI 5(b), HTSUS (provided it meets the qualifications set out in GRI 5(b), HTSUS). Thus, 
the foreign packing materials value is included in the appraised value of the imported mer- 
chandise. It appears that HRL 545224 treated the plastic containers as foreign packing 
material. 

However, in this situation, the packing material is not of foreign origin, but of U.S. origin. 
Pursuant to HRL: 544294, HRL 544458, and HRL 544667, U.S. packing materials or pack- 
ing containers are separately classified from the imported merchandise contained therein. 
The invoice will describe the imported merchandise, i.e., toy—heading 9503, and U.S. pack- 
ing, i.e., plastic container—subheading 9801.00.10. Since the items are separately classi- 
fied, they are separately appraised. Therefore, the value of the U.S. packing materials or 
packing containers, i.e., the plastic containers, is not included in the appraised value of the 
imported merchandise, i.e., the toys. 

Holding: 

The value of the US. origin containers classified under subheading 9801.00.10, HTSUS, 
is not part of the appraised value of the imported merchandise. 
Effect on Other Rulings: 

HRL 545224 issued September 19, 1994, is modified as set forth above. In accordance 
with 19 U.S.C. § 1625(c)(1), this ruling will become effective 60 days after publication in the 
CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. § 1625(c)(1) 
does not constitute a change of practice or position in accordance with § 177.10(c)(1), Cus- 
toms Regulations (19 CFR § 177.10(c)(1)). 

THOMAS L. LOBRED, 
Acting Director, 
International Trade Compliance Division. 





MODIFICATION OF CUSTOMS RULING LETTERS RELATING 
TO TARIFF CLASSIFICATION OF INTRAVENOUS SOLUTION 
ADMINISTRATION SETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letters. 


SUMMARY: Pursuant to § 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
§ 1625(c)(1)), as amended by § 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is modifying rulings pertaining to the tariff classification 
of intravenous solution administration sets. Notice of the proposed 
modification was published, in the CusToMS BULLETIN, Volume 29, 
Number 41 on October 11, 1995. 
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EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 20, 1996. 


FOR FURTHER INFORMATION CONTACT: Kathleen Clarke, Tariff 
Classification Appeals Division, (202) 482-7063 or 7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On October 11, 1995, Customs published a notice in the Customs 
BULLETIN, Volume 29, Number 41, proposing to modify New York (NY) 
846330 dated November 8, 1989, and NY 895684 dated April 15, 1994, 
in which the Area Director of Customs, New York Seaport, classified the 
“Rate-Mate” I.V. administration set under subheading 9018.90.70, 
Harmonized Tariff Schedule of the United States (HTSUS), as other 
electro-medical instruments and appliances (NY 846330), and the 
“Accuset” intravenous solution administration set as parts and accesso- 
ries of other electro-medical instruments and appliances under sub- 
heading 9018.90.75, HTSUS (NY 895684). __ 

Three comments were received in response to this notice. Customs 
response to the substantive comments is directly addressed in Head- 
quarters Ruling Letter (HRL) 958098 and HRL 957817. Although addi- 
tional arguments have been addressed, Customs’ basic premise for the 
modification of NY 846330 and NY 895684 remains the same. The 
“Rate-Mate” and “Accuset” intravenous solution administration sets 
are classified as other medical instruments and appliances and as acces- 
sories to pumps. Therefore, pursuant to Note 2(a), Chapter 90, HTSUS, 
the intravenous solution administration sets are classified as other 
medical instruments and appliances under subheading 9018.90.80, 
HTSUS. 

Pursuant to § 625(c)(1), Tariff Act of 1930 (19.U.S.€. § 1625(c)(1)), as 
amended by § 623 of Title VI (Customs Modernization) of the’ North 
American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs is modifying NY 846330 and NY 895684 to reflect the proper 
classification of the intravenous solution administration sets under 
subheading 9018.90.80, HTSUS, as other medical instruments and 
appliances. HRL 958098 modifying NY 846330 is set forth in Attach- 
ment A, and HRL 957817 modifying NY 895684 is set forth in Attach- 
ment B to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. §.1625(c)(1) 
does not constitute a change of practice or position in accordance with 
§ 177.10(c)(1), Customs Regulations (19 CFR § 177. 10(e)(1)). 


Dated: December 1, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, December 1, 1995. 


CLA-2 RR:TC:MM 958098 KCC 
Category: Classification 
Tariff No. 9018.90.80 
MR. JOSEPH T. SMITH, JR. 


IMPORT MANAGER 

BURLINGTON AIR IMPORTS 

PO. Box 2884 

San Francisco, CA 94083-2884 


Re: NY 846330 modified; “Rate-Mate” intravenous administration set; 9018.90.75; parts 
and accessories of other electro-medical instruments; other medical instruments and 
appliances; parts; accessories; EN 90.18; Travenol Laboratories, Inc.; HRLs 085366, 
085088, 087704, 955025, 955650 and 951857; Note 2(a) and (b), Chapter 90; GRI 1 and 
3(a); relative specificity. 


DEAR Mr. SMITH: 

This is in regards to New York Ruling (NY) 846330 dated November 8, 1989, issued to 
you on behalf of Critikon, Inc., in which the Area Director of Customs, New York Seaport, 
classified the “Rate-Mate” intravenous administration set as other electro-medical instru- 
ments and appliances under subheading 9018.90.70, Harmonized Tariff Schedule of the 
United States (HTSUS). 

Pursuant to § 625(c)(1), Tariff Act of 1930 (19 U.S.C. § 1625(c)(1)), as amended by § 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), notice of the proposed modification of NY 
846330 was published on October 11, 1995, in the CusTOMS BULLETIN, Volume 29, Number 
41. Three comments were received in response to this notice. 


Facts: 


In NY 846330 dated November 8, 1989, the Area Director of Customs, New York Seaport, 
classified the “Rate-Mate” intravenous administration set as other electro-medical instru- 
ments and appliances under subheading 9018.90.70, HTSUS. NY 846330 described the 
“Rate-Mate” intravenous administration set as: 


* * * similar to the standard set but contains in addition a roller clamp and a cassette 


which fits into a “Rateminder V” volumetric infusion pump (not being imported) 
which electronically controls the rate of flow of the liquid to be administered. The 


“Rate-Mate” administration set can be used only with the infusion pump. 


We note that subheading 9018.90.70, HTSUS, is unchanged but has been renumbered 
for the 1995 HTSUS to subheading 9018.90.75, HTSUS. 


Issue: 


Is the “Rate-Mate” intravenous administration set classified under subheading 
9018.90.75, HTSUS, as other electro-medical instruments and appliances? 


Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRIs). GRI 1, HTSUS, states: 


* * * for legal purpoees, classification shall be determined according to the terms of the 

headings and any relative section or chapter notes and, provided such headings or 

on not otherwise require, according to the following provisions [the remaining 
s}. 


The subheadings at issue are as follows: 


9018.90 Instruments and appliances used in medical, surgical, dental or veteri- 
nary sciences, including scintigraphic apparatus, other electro-medi- 
cal apparatus and sight-testing instruments; parts and accessories 
thereof * * * Other instruments and appliances and parts and accesso- 
ries thereof * * *. 
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9018.90.75 Other * * * Electro-medical instruments and eo and parts 
and accessories thereof * * * Other * * * Other 
9018.90.80 Other * * * Other. 

It is our opinion that the “Rate-Mate” intravenous administration set is not classifiable 
as a part or accessory of the pump, but as medical instruments and appliances under head- 
ing 9018, HTSUS. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be consulted. The ENs, although not 
dispositive nor legally binding, provide a commentary on the scope of each heading of the 
HTSUS and are generally indicative of the proper interpretation of these headings. See, 
T.D. 89-80, 54 Fed. Reg. 35127, 35128, (August 23, 1989). EN 90.18, pgs. 1487-1493, states 
that: 


This headingcoversa wide range of instruments and appliances which, in the vast 
majority of cases, are pel | only in professional practice (e.g. By doctors, surgeons, den- 
tists, veterinary surgeons, midwives), either to make a diagnosis, to prevent or treat 
an illness or to operate, etc. 
EN 90.18 proceeds to list numerous exemplars of the type of medical instruments and 
appliances which are classifiable under heading 9018, HTSUS, including needles, surgical 
knives, catheters, suction tubes, syringes, intratracheal tubes, intubation tubes, blood 
transfusion apparatus. We believe that the intravenous solution administration set is simi- 
lar to the type of medical instruments and apparatus listed in EN 90.18 and it is a medical 
instrument and apparatus used by doctors to treat an illness or operate. Moreover, intrave- 
nous solution administration sets have been classified as medical instruments or 
appliances. See, Travenol Laboratories, Inc., v. United States, C.D. 4812 (1979), which clas- 
sified an intravenous solution administration sets under item 709.27, Tariff Schedules of 
the United States (TSUS)(the precursor tariff provision to subheading 9018.90.80, 
HTSUS), as other medical, dental, surgical and veterinary instruments, etc. 

In HRL 085088 dated March 12, 1990, we considered the classification of an intravenous 
administration set, which consisted of 49 inches of plastic tubing, with a drip chamber and 
spike at one end, and a needle adapter with a protective covering at the other end. The 
intravenous administration set was used for the intravenous application of medication, 
blood serum, glucose solution and sodium chloride solution. We determined that the set 
was not classifiable as an electro-medical instrument, nor a part or an accessory of an elec- 
tro-medical instrument, but as a medical instrument or appliance under subheading 
9018.90.80, HTSUS. In reaching this conclusion, we stated as follows: 

The I.V. Administration Set in question is not an electro-medical instrument or 
— since it does not operate by using electricity. Since the electrical functioning 
a dialysis machine does not depend upon the use of an I.V. Administration Set, the 
L.V Administration Set is not a part of such a machine. Nor is the I.V. Administration 
Set an accessory of an electro-medical instrument, since the set does not supplement 
or assist the functioning of the machine. An I.V. Administration Set is send the dis- 
posable conduit inegaah which blood flows between the patient and the revi om The 
set is used once and then thrown away. Such a conveyance system is not a part or an 
accessory. 

Similarly, the “Rate-Mate” intravenous administration set under consideration, is not 
an electro-medical instrument or appliance. Moreover, even though designed for use with 
the “Rateminder V” pump, it cannot be classified as a part of the pump. Generally, a part of 
an article “must be an internal, constituent or component part, without which the article 
to which it is joined could not function.” See, HRL 951857 dated August 14, 1992. The 
pump’s function is to move liquid from a source bag or bottle to a patient. Although, the 
pump cannot move liquid without the set and a source bag or bottle with liquid attached, it 
is our opinion that the pump is a complete machine. 

One commenter states that HRL 955650 dated March 14, 1994, HRL 955025 dated April 
29, 1994, and HRL 085366 dated December 4, 1989, support its position that a complete 
and separate article, such as the intravenous solution administration sets, can be classified 


a part. 

In HRL 955650, we considered the classification of bite-wing tabs made of foamed poly- 
urethane plastics, which are used to hold X-ray film in place in the pertinent’s mouth while 
an X-ray of the teeth is taken. In HRL 955025, we considered the classification of the Octos- 
top II Pediatric Immobilization System, which is principally used with X-ray apparatus to 
maintain a child in a fixed position. Both the bite-wing tabs and the immobilization system 
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were classified according to Note 2(b), Chapter 90, HTSUS, under subheading 9022.90.60, 
HTSUS, which provides for parts and accessories of apparatus based on the use of X-rays. 

The bite-wing tabs and immobilization system were not classified as medical instru- 
ments or appliances under heading 9018, HTSUS, because we determined that neither was 
used “to make a diagnosis, to prevent or treat an illness or to operate, etc.” Although 
peripherally related to such uses, the bite-wing tabs and immobilization system are not 
similar in function to the extensive list of devices found in EN 90.18. Moreover, because the 
devices are not themselves “based on the use of X-rays,” nor similar to the devices listed in 
heading 9022, HTSUS, they could not be classified as X-ray apparatus under heading 9022, 
HTSUS. 

In HRL 085366, we classified a tube string subassembly of the Vital Vue Irrigation, Suc- 
tion, and Illumination System Disposable Surgical Instrument (“Vital Vue”), as a part of 
electro-surgical apparatus under subheading 9018.90.60, HTSUS. The commenter con- 
tends that if we classify the intravenous solution administration sets as a medical instru- 
ment or appliance under heading 9018, HTSUS, we must similarly classify the tube string 
subassembly as a medical instrument or appliance. 

The tube string subassembly is a component part of the Vital Vue surgical instrument, 
which is used with the Vital Vue System. The complete, Vital Vue surgical instrument 
would be classified as a medical instrument or appliance. The tube string subassembly, 
however, is an assembly of the medical instrument or appliance (as the intravenous solu- 
tion administration set’s “cassette” is an assembly of the intravenous solution administra- 
tion set). Accordingly, it was properly classified as a part thereof under subheading 
9018.90.60, HTSUS. 

To further the position that the pump is a complete machine without the intravenous 
solution administration sets, we set forth the following analogy in the proposed modifica- 
tion: 

However, as a photographic camera is a complete machine without the film, the pum 
is a complete machine without the “Rate-Mate” intravenous administration set. 
camera’s components, suchas the shutter release, film advance lever, rewind knob and 
viewfinder eyepiece, function without the addition of the film. Similarly, the compo- 
nents of the pump function without the addition of the “Rate-Mate” intravenous 
administration set. A photographic camera, when imported without film, is classified 
according to GRI 1, HTSUS, under heading 9006, HTSUS (photographic cameras), 
rather than as a GRI 2(a), HTSUS, “incomplete or unfinished” articles. The pump, if 
imported without the “Rate-Mate” intravenous administration set, would be classi- 
fied according to GRI 1, HTSUS, under heading 9018, HTSUS (medical apparatus). 
Therefore, it is our opinion that the “Rate-Mate” intravenous administration set is 
not classified as parts of the pumps under subheading 9018.90.75, HTSUS. 

Two comments stated that the above camera analogy does not apply to the intravenous 
solution administration set. The comments state that film is not classified as “parts” of 
cameras; not because the film and camera are complete and separate articles, but because 
the film is identified eo nomine in the HTSUS. They further state that relative specificity 
doctrine set forth in GRI 3(a), HTSUS, firmly establishes that an eo nomine tariff provision 
for an article takes precedence over a “parts” provision, but that a “parts” provision does 
not take precedence over a “basket” provision. Therefore, the commenters contend that 
since subheading 9018.90.80, HTSUS, is the basket provision of heading 9018, HTSUS, the 
intravenous solution administration set should be classified as a “part” under subheading 
9018.90.75, HTSUS. As discussed below, it is our opinion that we do not need to resort to 
the doctrine of relative specificity in GRI 3(a), HTSUS. 

It is our opinion that the “Rate-Mate” intravenous administration set is classified as an 
accessory to the pump, and is classifiable under subheading 9018.90.75, HTSUS. The term 
“accessory” is not defined in either the HTSUS or the ENs. An accessory is generally an 
article which is not necessary to enable the goods with which it is used to fulfill their 
intended function. An accessory must be identifiable as being intended solely or principally 
for use with a specific article. Accessories are of secondary or subordinate importance, not 
essential in and of themselves. They must, however, somehow contribute to the effective- 
ness of the principal article (e.g., facilitate the use or handling of the principal article, widen 
the range ofits uses, or improve its operation.) See, HRL087704 dated September 27, 1990, 
and HRL 951857. 

As stated in HRL 085088, it is our opinion that disposable solution administration sets 
which serve as a conduit through which blood flows between the patient and the machine 
are medical instruments or appliances in and of themselves and, therefore, are classified 
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under subheading 9018.90.80, HTSUS. Generally, they are not classified as accessories of 
the pumps. However, in this case the “Rate-Mate” intravenous administration set, by its 
design does appear to facilitate the use of the pump. Features such as the casette help regu- 
late the rate and flow of liquid passing through the pump. Therefore, the “Rate-Mate” 
intravenous administration set is also viewed as accessories to the pump. 

In this situation, where the “Rate-Mate” intravenous administration set is classifiable 


as medical instruments and apparatus and as accessories of pumps, Note 2, Chapter 90, 
HTSUS, states that: 


* * * parts and accessories for machines, apparatus, instruments or articles of this 
chapter are to be classified according to the following rules: 

(a) Parts and accessories which are goods included in any of the headings of this 
chapter or of chapter 84, 85 or 91 (other than heading 8485, 8548 or 9033) are in all 
cases to be classified in their respective headings; 

(b) Other parts and accessories, if suitable for use solely or principally with a partic- 
ular kind of machine, instrument or apparatus, or with a number of machines, instru- 
ments or apparatus of the same heading (including a machine, instrument or 
apparatus of heading 9010, 9013 or 9031) are to be classified with the machines, 
instruments or apparatus of that kind * * * 


It is our position that pursuant to Note 2(a), Chapter 90, HTSUS, as the “Rate-Mate” 
intravenous administration set is classifiable as medical instruments and apparatus in 
heading 9018, HTSUS, it must be so classified, regardless of whether it is also classifiable 
as accessories of pumps. Therefore, pursuant to Note 2(a), Chapter 90, HTSUS, the “Rate- 
Mate” intravenous administration set is classified under subheading 9018.90.80, HTSUS, 
as other medical instruments and appliances. 

However, the comments contend that the doctrine of relative specificity in GRI 3(a), 
HTSUS, establishes classification of the intravenous solution administration set as an 
accessory under subheading 9018.90.75, HTSUS. GRI 3, HTSUS, states “[w]hen * * * 
goods are, prima facie, classifiable under two or more headings, classification shall be 
effected as follows: 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description * * *” 


Thus, an eo nomine tariff provision for an article takes precedence over an “accessories” 
provision, but that an “accessories” provision does not take precedence over a “basket” 
provision. Therefore, the commenters contend that since subheading 9018.90.80, HTSUS, 
is the basket provision of heading 9018, HTSUS, the intravenous solution administration 
set should be classified as an “accessory” under subheading 9018.90.75, HTSUS. 

It is our opinion that resorting to GRI 3(a), HTSUS, in this situation is incorrect. GRI 1, 
HTSUS, states that “* * * for legal purposes, classification shall be determined according 
to the terms of the headings and any relative section or chapter notes and, provided such 
headings or notes do not otherwise require, according to the following provisions [the 
remaining GRIs, including GRI 3(a)].” Thus, classification is determined according to the 
headings and the section or chapter notes, and if the section or chapter notes do not other- 
wise require, according to the remaining GRIs. In this case, Note 2, Chapter 90, directs 
classification of the intravenous solution administration set such that we do not need to 
proceed to the remaining GRIs. 

Note 2(a), Chapter 90, HTSUS, states that accessories which are goods included in any of 
the headings of chapter 90, 84, 85 or 91 are in all cases to be classified in their respective 
headings. In this case, the intravenous solution administration set is a good included in 
heading 9018, HTSUS, as medical instruments and appliances. Heading 9018, HTSUS, 
also includes the accessories of medical instruments and appliances. However, this does not 
negate the use of Note 2(a), Chapter 90, HTSUS. Note 2(a), Chapter 90, HTSUS, states 
that the classification of the intravenous solution administration set proceeds under head- 
ing 9018, HTSUS, as medical instruments and appliances. Therefore, we proceed through 
the six-digit and eight-digit classification as medical instruments and appliances to classifi- 
cation under subheading 9018.90.80, HTSUS, as other medical instruments and appliance. 
We do not proceed to Note 2(b), Chapter 90, HTSUS, or to GRI 3(a), HTSUS. Classification 
of the intravenous solution administration set is made pursuant to GRI 1, HTSUS, and 
Note 2(a), Chapter 90, HTSUS. 
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Holding: 
The “Rate-Mate” intravenous administration set is classified under subheading 


9018.90.80, HTSUS, as other medical instruments and appliances. Articles classified 
under this tariff provision are dutiable at the Column 1 rate of 6.3% ad valorem 


Effect on Other Rulings: 

NY 846330,-issued November 8, 1989, is modified as set forth above. In accordance with 
19 U.S.C. § 1625(c)(1), this ruling will become effective 60 days after publication in the Cus- 
TOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. § 1625(c)(1) does 
not constitute a change of practice or position in accordance with § 177.10(c)(1), Customs 
Regulations (19-CFR § 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, December 1, 1995. 


CLA-2 RR:TC:MM 957817 KCC 
Category: Classification 


Tariff No. 9018.90.80 
S. RICHARD SHOSTAK, Esq. 


STEIN SHOSTAK SHOSTAK & O’HARA 
515 South Figueroa Street, Suite 1200 
Los Angeles, CA 90071-3329 


Re: NY 895684 modified; “Accuset” and “Gemini” intravenous solution administration 
sets; 9018.90:75; parts and accessories of other electro-medical instruments; other 
medical instruments and appliances; parts; accessories; EN 90.18; Travenol Labora- 
tories Inc., HRLs 085366, 085088, 087704, 955025, 955650 and 951857; Note 2(a) and 
(b), Chapter 90; GRI 1 and 3(a); relative specificity. 


DEAR MR. SHOSTAK: 

This is in regards to your letter dated April 6, 1995, on behalf of Cal Pacifico and IMED 
Corporation, requesting reconsideration of New York (NY) 895684 dated April 15, 1994, in 
which the Area Director of Customs, New York Seaport, classified the “Accuset” intrave- 
nous solution administration sets as parts and accessories of other electro-medical instru- 
ments and appliances under subheading 9018.90.75, Harmonized Tariff Schedule of the 
United States (HTSUS), and the “Gemini” intravenous solution administration sets as 
other medical instruments and appliances under subheading 9018.90.80, HTSUS. Specifi- 
cally, your reconsideration request only concerns the tariff classification of the “Gemini” 
intravenous solution administration sets. Samples were submitted for our examination. 
Information submitted at a meeting on August 16, 1995, was taken into consideration in 
rendering this decision. 

Pursuant to § 625(c)(1), Tariff Act of 1930 (19 U.S.C. § 1625(c)(1)), as amended by § 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), notice of the proposed modification of NY 
895684 was published on October 11, 1995, in the CUSTOMS BULLETIN, Volume 29, Number 
41. Three comments were received in response to this notice. Our analysis of the comments 
is set forth in the LAW AND ANALYSIS section of this ruling. 


Facts: 


In NY 895684 the Area Director of Customs, New York Seaport, classified the “Accuset” 
intravenous solution administration sets (“Accuset” sets) as parts and accessories of other 
electro medical instruments and appliances under subheading 9018.90.75, HTSUS. NY 
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895684 found that the “Gemini” intravenous solution administration sets (“Gemini” sets) 
could operate by gravity as any other standard intravenous solution administration sets 
and therefore, classified the “Gemini” sets as other medical instruments and appliances 
under subheading 9018.90.80, HTSUS. Additionally, NY 895684 held that these sets were 
not eligible for preferential tariff treatment under the North American Free Trade Agree- 
ment (NAFTA) pursuant to General Note 1 2(b)(iv)(B), HTSUS. However, in Headquarters 
Ruling Letter (HRL) 956751 dated October 12, 1995, for purposes of NAFTA, we held that 
the “Accuset” and “Gemini” sets were both considered “originating goods” pursuant to 
General Note 12(b)(iv)(B), HTSUS, upon meeting the applicable value content require- 
ment and all other applicable requirements. As HRL 956751 dealt solely with the NAFTA 
issue, it assumed the classification of the “Accuset” and “Gemini” sets in NY 895684 were 
correct. 

You state that the classification of the “Accuset” sets under subheading 9018.90.75, 
HTSUS, in NY 895684 and HRL 956751, is correct. You now contend that the “Gemini” 
sets are also classified under subheading 9018.90.75, HTSUS, as parts and accessories of 
other electro-medical instruments and appliances. Although your reconsideration request 
concerns only the “Gemini” sets, it is our opinion that an examination of both the “Gem- 
ini” and “Accuset” sets is necessary. 

The articles under consideration are the “Accuset” and “Gemini” intravenous solution 
administration sets which are disposable I.V. tubing assemblies used in the medical indus- 
try for infusions. Both intravenous solution administration sets are composed of a drip 
chamber, Y site, slide clamp, roller clamp, luer adapter and protection cap. The “Accuset” 
set has an additional component, acassette, which will fit into an electronic infusion pump. 
Asection of the tubing in the “Gemini” set is made of silicon rubber which is more resilient 
than plastic and is suitable for use with the type of pump which regulates the flow of liquid 
by compressing and releasing the silicon tubing. You contend that the “Accuset” and “Gem- 
ini” sets are designed, function, marketed and used with pumps, and, therefore, are to be 
classified as parts or accessories of the pumps. 


Issue: 


Are the “Accuset” and “Gemini” sets classified under subheading 9018.90.75, HTSUS, 
as parts and accessories of other electro-medical instruments and appliances, or under sub- 
heading 9018.90.80, HTSUS, as other medical instruments and appliances? 


Law and Analysis 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRIs). GRI 1, HTSUS, states: 


* * * for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes and, provided such headings or 
notes do not otherwise require, according to the following provisions [the remaining 
Ris]. 
The subheadings at issue are as follows: 


9018.90 Instruments and appliances used in medical, surgical, dental or veteri- 
nary sciences, including scintigraphic apparatus, other electro-medi- 
cal apparatus and sight-testing instruments; parts and accessories 
thereof * * * Other instruments and appliances and parts and accesso- 
ries thereof * * * 

9018.90.75 Other * * * Electro-medical instruments and e Sy=pw and parts 

and accessories thereof * * * Other * * * Other * 

9018.90.80 Other * * * Other. 


You contend that the “Accuset” and “Gemini” sets are classifiable as parts or accessories 
of an electro-medical instrument under heading 9018, HTSUS. It is our opinion that the 
“Accuset” and “Gemini” sets are not classifiable as parts or accessories of the pump, but as 
medical instruments and appliances under heading 9018, HTSUS. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be consulted. The ENs, although not 
dispositive nor legally binding, provide a commentary on the scope of each heading of the 
HTSUS and are generally indicative of the proper interpretation of these headings. See, 
T.D. 89-80, 54 Fed. Reg. 35127, 35128, (August 23, 1989). EN 90.18, pgs. 1487-1493, states 
that: 


This heading covers a very wide range of instruments and appliances which, in the 
vast majority of cases, are used only in professional practice (e.g., by doctors, surgeons, 
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dentists, veterinary surgeons, midwives), either to make a diagnosis, to prevent or 
treat an illness or to operate, etc. 


EN 90.18 proceeds to list numerous exemplars of the type of medical instruments and 
appliances which arc classifiable under heading 9018, HTSUS, including needles, surgical 
knives, catheters, suction tubes, syringes, intratracheal tubes, intubation tubes, blood 
transfusion apparatus. We believe that the intravenous solution administration sets are 
similar to the type of medical instruments and apparatus listed in EN 90.18 and they are 
medical instruments and apparatus used by doctors to treat an illness or operate. More- 
over, intravenous solution administration sets have been classified as medical instruments 
or appliances. See, Travenol Laboratories Inc., v. United States, C.D. 4812 (1979), which 
classified an intravenous solution administration sets under item 709.27, TariffSchedules 
of the United States (TSUS) (the precursor tariff provision to subheading 9018.90.80, 
HTSUS), as other medical, dental, surgical and veterinary instruments, etc. 

In HRL 085088 dated March 12, 1990, we considered the classification of an I.V. solution 
administration sets, which consisted of 49 inches of plastic tubing, with a drip chamber and 
spike at one end, and a needle adapter with a protective covering at the other end. The L.V. 
administration set was used for the intravenous application of medication, blood serum, 
glucose intravenous solution and sodium chloride intravenous solution. We determined 
that the set was not classifiable as an electro-medical instrument, nor a part or an acces- 
sory of an electro-medical instrument, but as a medical instrument or appliance under sub- 
heading 9018.90.80, HTSUS. In reaching this conclusion, we stated as follows: 


The LV. Administration Set in question is not an electro-medical instrument or 
appliance, since it does not operate by using electricity. Since the electrical functioning 
a dialysis machine does not depend upon the use of an I.V. Administration Set, the 
1.V. Administration Set is not a part of such a machine. Nor is the I.V. Administration 
Set an accessory of an electro-medical instrument, since the set does not supplement 
or assist the functioning of the machine. An I.V. Administration Set is merely the dis- 
posable conduit through which blood flows between the patient and the machine. The 
set is used once and then thrown away. Such a conveyance system is not a part or an 
accessory. 


Similarly, the “Accuset” and “Gemini” sets under consideration, though designed for use 
with pumps, cannot be classified as a part of the pump. Generally, a part of an article “must 
be an internal, constituent or component part, without which the article to which it is 
joined could not function.” See, HRL951857 dated August 14, 1992. Thepump’s functionis 
to move liquid from a source bag or bottle to a patient. Although, the pumps cannot move 
liquid without the sets and a source bag or bottle with liquid attached, it is our opinion that 
the pumps are a complete machine. 

One commenter states that HRL 955650 dated March 14, 1994, HRL 955025 dated April 
29, 1994, and HRL 085366 dated December 4, 1989, support its position that a complete 
and separate article, such as the intravenous solution administration sets, can be classified 


as a part. 

In HRL 955650, we considered the classification of bite-wing tabs made of foamed poly- 
urethane plastics, which are used to hold X-ray film in place in the pertinent’s mouth while 
an X-ray of the teeth is taken. In HRL 955025, we considered the classification of the Octos- 
top II Pediatric Immobilization System, which is principally used with X-ray apparatus to 
maintain a child ina fixed position. Both the bite-wing tabs and the immobilization system 
were classified according to Note 2(b), Chapter 90, HTSUS, under subheading 9022.90.60, 
HTSUS, which provides for parts and accessories of apparatus based on the use of X-rays. 

The bite-wing tabs and immobilization system were not classified as medical instru- 
ments or appliances under heading 9018, HTSUS, because we determined that neither was 
used “to make a diagnosis, to prevent or treat an illness or to operate, etc.” Although 
peripherally related to such uses, the bite-wing tabs and immobilization system are not 
similar in function to the extensive list of devices found in EN 90.18. Moreover, because the 
devices are not themselves “based on the use of X-rays,” nor similar to the devices listed in 
penne 9022, HTSUS, they could not be classified as X-ray apparatus under heading 9022, 

TSUS. 

In HRL 085366, we classified a tube string subassembly of the Vital Vue Irrigation, Suc- 
tion, and Illumination System Disposable Surgical Instrument (“Vital Vue”), as a part of 
electro-surgical apparatus under subheading 9018.90.60, HTSUS. The commenter con- 
tends that if we classify the intravenous solution administration sets as a medical instru- 
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ment or appliance under heading 9018, HTSUS, we must similarly classify the tube string 
subassembly as a medical instrument or appliance. 

The tube string subassembly is a component part of the Vital Vue surgical instrument, 
which is used with the Vital Vue System. The complete, Vital Vue surgical instrument 
would be classified as a medical instrument or appliance. The tube string subassembly, 
however, is an assembly of the medical instrument or appliance (as the intravenous solu- 
tion administration set’s “cassette” is an assembly of the intravenous solution administra- 
tion set). Accordingly, it was properly classified as a part thereof under subheading 
9018.90.60, HTSUS. 

To further the position that the pump is a complete machine without the intravenous 
solution administration sets, we set forth the following analogy in the proposed modifica- 
tion: 

However, as a photographic camera is acomplete machine without the film, the pumps 
are a complete machine without the “Accuset” or “Gemini” sets. A camera’s compo- 
nents, such as the shutter release, film advance lever, rewind knob and viewfinder eye- 

iece, function without the addition of the film. Similarly, the components of the pump 

unction without the addition of the “Accuset” or “Gemini” sets. A photographic cam- 
era, when imported without film, is classified according toGRI 1, HTSUS, under head- 
ing 9006, HTSUS (photographic cameras), rather than as a GRI 2(a), HTSUS, 
“incomplete or unfinished” articles. The pumps, if imported without the “Accuset” or 


“Gemini” sets, would be classified according to GRI 1, HTSUS, under heading 9018, 

HTSUS (medical apparatus). Therefore, it is our opinion that the “Accuset” and 

Seon sets are not classified as parts of the pumps under subheading 9018.90.75, 
TSUS. 


Two comments stated that the above camera analogy does not apply to the intravenous 
solution administration sets. The comments state that film is not classified as “parts” of 
cameras; not because the film and camera are complete and separate articles, but because 
the film is identified eo nomine in the HTSUS. They further state that relative specificity 
doctrine set forth in GRI3(a), HTSUS, firmly establishes that an eo nomine tariff provision 
for an article takes precedence over a “parts” provision, but that a “parts” provision does 
not take precedence over a “basket” provision. Therefore, the commenters contend that 
since subheading 9018.90.80, HTSUS, is the basket provision of heading 9018, HTSUS, the 
intravenous solution administration sets should be classified as “parts” under subheading 
9018.90.75, HTSUS. As discussed below, it is our opinion that we do not need to resort to 
the doctrine of relative specificity in GRI 3(a), HTSUS. 

Alternatively, you contend that the “Accuset” and “Gemini” sets are accessories to the 
pumps, and are classifiable under subheading 9018.90.75, HTSUS. The term “accessory” 
is not defined in either the HTSUS or the ENs. An accessory is generally an article which is 
not necessary to enable the goods with which it is used to fulfill their intended function. An 
accessory must be identifiable as being intended solely or principally for use with a specific 
article. Accessories are of secondary or subordinate importance, not essential in and of 
themselves. They must, however, somehow contribute to the effectiveness of the principal 
article (e.g., facilitate the use or handling of the principal article, widen the range of its 
uses, or improve its operation.) See, HRL 087704 dated September 27, 1990, and HRL 
951857. 

As stated in HRL 085088, it is our opinion that disposable intravenous solution adminis- 
tration sets which serve as a conduit through which blood flows between the patient and 
the machine are medical instruments or appliances in and of themselves and, therefore, are 
classified under subheading 9018.90.80, HTSUS. Generally, they are not classified as 
accessories of the pumps. However, in this case the “Accuset” and “Gemini” sets, by their 
design do appear to facilitate the use of the pumps. Features such as the cassette in the 
“Accuset” set and the silicon tubing and “Flo-Stop” slide clamp of the “Gemini” set, help 
regulate the rate and flow of liquid passing through the pump. Therefore, they are also 
viewed as accessories to the pumps. 

In this situation, where the “Accuset” and “Gemini” sets are classifiable as medical 
instruments and apparatus and as accessories of pumps, Note 2, Chapter 90, HTSUS, 
which states that: 


* * * parts and accessories for machines, apparatus, instruments or articles of this 
chapter are to be classified according to the ae rules: 

(a) Parts and accessories which are goods included in any of the headings of this 
chapter or of chapter 84, 85 or 91 (other than heading 8485, 8548 or 9033) are in all 
cases to be classified in their respective headings; 
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(b) Other pans and accessories, if suitable for use solely or principally with a particu- 
lar kind of machine, instrument or apparatus, or with a number of machines, instru- 
ments or apparatus of the same heading (including a machine, instrument or 
apparatus of heading 9010, 9013 or 9031) are to be classified with the machines, 
instruments or apparatus of that kind * * *. 

It is our position that pursuant to Note 2(a), Chapter 90, HTSUS, as the “Accuset” and 
“Gemini” sets are classifiable as medical instruments and apparatus in heading 9018, 
HTSUS, they must be so classified, regardless of whether they are also classifiable as acces- 
sories of pumps. Therefore, pursuant to Note 2(a), Chapter 90, HTSUS, the “Accuset” and 
“Gemini” sets are classified under subheading 9018.90.80, HTSUS, as other medical 
instruments and appliances. 

However, the comments contend that the doctrine of relative specificity in GRI 3(a), 
HTSUS, establishes classification of the intravenous solution administration sets as acces- 
sories under subheading 9018.90.75, HTSUS. GRI 3, HTSUS, states “[wJhen * * * goods 
are, prima facie, classifiable under two or more headings, classification shall be effected as 
follows: 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description * * *” 


Thus, an eo nomine tariff provision for an article takes precedence over an “accessories” 
provision, but that an«“accessories” provision does not take precedence over a “basket” 
provision. Therefore, the commenters contend that since subheading 9018.90.80, HTSUS, 
is the basket provision of heading 9018, HTSUS, the intravenous solution administration 
sets should be classified as “accessories” under subheading 9018.90.75, HTSUS. 

It is our opinion that resorting to GRI 3(a), HTSUS, in this situation is incorrect. GRI 1, 
HTSUS, states that “* * * for legal purposes, classification shall be determined according 
to the terms of the headings and any relative section or chapter notes and, provided such 
headings or notes do not otherwise require, according to the following provisions [the 
remaining GRIs, including GRI 3(a)].” Thus, classification is determined according to the 
headings and the section or chapter notes, and if the section or chapter notes do not other- 
wise require, according to the remaining GRI’s. In this case, Note 2, Chapter 90, directs 
classification of the intravenous solution administration sets such that we do not need to 
proceed to the remaining GRI’s. 

Note 2(a), Chapter 90, HTSUS, states that accessories which are goods included in any of 
the headings of chapter 90, 84, 85 or 91 are in all cases to be classified in their respective 
headings. In this case, the intravenous solution administration sets are goods included in 
heading 9018, HTSUS, as medical instruments and appliances. Heading 9018, HTSUS, 
also includes the accessories of medical instruments and appliances. However, this does not 
negate the use of Note 2(a), Chapter 90, HTSUS. Note 2(a), Chapter 90, HTSUS, states 
that the classification of the intravenous solution administration sets proceeds under 
heading 9018, HTSUS, as medical instruments and appliances. Therefore, we proceed 
through the six-digit and eight-digit classification as medical instruments and appliances 
to classification under subheading 9018.90.80, HTSUS, as other medical instruments and 
appliance. We do not proceed to Note 2(b), Chapter 90, HTSUS, or to GRI 3(a), HTSUS. 
Classification of the intravenous solution administration sets is made pursuant to GRI 1, 
HTSUS, and Note 2(a), Chapter 90, HTSUS. 


Holding: 
The “Accuset” and “Gemini” intravenous solution administration sets are classified 
under subheading 9018.90.80 HTSUS, as other medical instruments and appliances. 


Articles classified under this tariff provision are dutiable at the Column 1 rate of 6.3% ad 
valorem. 


Effect on Other Rulings: 


NY 895684, issued April 15, 1994, is modified as set forth above. In accordance with 19 
U.S.C. § 1625(c)(1), this ruling will become effective 60 days after publication in the Cus- 
TOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. § 1625(c)(1) does 
not constitute a change of practice or position in accordance with § 177.10(c)(1), Customs 
Regulations (19 CFR § 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





U.S. CUSTOMS SERVICE 


MODIFICATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF WOMEN’S WOVEN DRESS LINERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is to modifying a ruling pertaining to the tariff classi- 
fication of certain women’s woven dress liners. Notice of the proposed 
revocation was published October 25, 1995, in the CUSTOMS BULLETIN. 
No comments were received in response to the notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 20, 1996. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7094). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of certain women’s woven dress liners. Notice of Customs intent 
to modify this ruling and solicitation of comments regarding the pro- 
posed modification was-published in the October 25, 1995, Customs 
BULLETIN, Volume 20, Number 43. 

District Decision (DD) 807439 of March 22, 1995, classified two 
women’s woven polyester dress liners as garments similar to slips in 
subheading 6208.92:0030, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA). After review, Customs has determined 
the garments are properly classified as slips and so is taking this action 
to correct the classification of the garments. 

Headquarters Ruling Letter 958509 modifying DD 807439 is set 
forth as an attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: November 29, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, November 29, 1996. 


CLA-2 RR:TC:TE 958509 CMR 
Category: Classification 
Tariff No. 6208.11.0000 
Ms. TRISH CASPERS 
DONNA KARAN COMPANY 
600 Gotham Parkway 
Carlstadt, NJ 07072 


Re: Modification of District Decision (DD) 807439 of March 22, 1995; classification of 
dress liners; 6208.92.0030 v. 6208.11.00. 


DEAR Ms. CASPERS: 

It has come to Customs attention that we erred in the classification of the dress liners 
which were classified in DD 807439. Therefore, we are issuing this ruling to correct our 
error. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed modification of DD 807439 was published October 25, 1995, in the 
CuSTOMS BULLETIN, Volume 29, Number 43. 


Facts: 


The liners at issue accompanied women’s woven rayon dresses, styles F157015LB and 
F157044LB. The liners are made of 100 percent polyester woven fabric. They attach to the 
dress with which they are imported by means of loops and snaps. When worn with its dress, 
each liner is shorter than the dress and thus not outwardly exposed. 


Issue: 


Are the dress liners classified as slips in subheading 6208.11, Harmonized Tariff Sched- 
ule of the United States(HTSUS), or as similar to slips in subheading 6208.92, HTSUSA? 


Law and Analysis: 


Classification of goodsunder the Harmonized Tariff Scheduile of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (GRIs). GRI 1 provides 
that “classification shall be determined according to the terms of the headings and any rel- 
ative section or chapter notes and, provided such headings or notes do not otherwise 
require, according to [the remaining GRIs taken in order].” 

In DD 807439, the subject dress liners were classified as garments similar to slips in the 
provision of heading 6208 for other garments. It is our view, that the dress liners are prop- 
erly classified as slips. Tariff terms are “construed in accordance with their common and 
popular meaning, in the absence of contrary legislative intent.” E.M. Chemicals v. United 
States, 920 F.2d 910, 913 (Fed. Cir. 1990). 

“Slip” is defined, in relevant part, in Webster’s II] New Riverside University Dictionary, 
(1984), at 1095, as: 


* * * 6. A woman’s undergarment, serving as a lining for a dress. * * * 


The woven dress liners fall squarely within this definition. Although they are referred to as 
“liners”, they serve the same function as slips, i.e., as linings for the dresses with which 
they are imported. If is our belief these “dress liners” fall within the common meaning of 
slips and thus, should be so classified. 


Holding: 

The dress liners which were the subject of DD 807439 of March 22, 1995, are classified as 
women’s woven slips of man-made fibers in subheading 6208.11.0000, HTSUSA, textile 
category 652, dutiable at 16.8 percent ad valorem, DD 807439 is modified to accord with 
this decision. 

In accordance with section 625, this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
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does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





PROPOSED MODIFICATION/REVOCATION OF RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF TOOL BLANKS 
AND CUTTER BLANKS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification/revocation of tariff classifi- 
cation ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify one ruling and revoke another rul- 
ing relating to the tariff classification of tool blanks and cutter blanks. 
These articles consist of synthetic diamond fragments bonded to a tung- 
sten carbide substrate. After importation, they will be attached to a 
body or shank to form a complete tool for drilling and mining applica- 
tions. Customs invites comments on the correctness of the proposed 
modification/revocation. 


DATE: Comments must be received on or before January 19, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, N.W. (Franklin Court), Washington, DC 20229. Submitted 
comments may be inspected at the Tariff Classification Appeals Divi- 
sion, Office of Regulations and Rulings, located at Franklin Court, 1099 
14th. Street, N.W., Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Tariff 
Classification Appeals Division (202) 482-7030. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify one ruling and revoke another rul- 
ing relating to the tariff classification of tool blanks and cutter blanks. 
Customs invites comments on the correctness of the proposed modifica- 
tion/revocation. 

In HQ 081535, dated June 21, 1989, mounted diamond tool blanks 
consisting of synthetic diamond fragments bonded to a tungsten car- 
bide substrate, were held to be classifiable in subheading 8207.12.60, 
Harmonized Tariff Schedule of the United States (HTSUS), as other 
rock drilling or earth boring tools, and parts thereof. Goods classified in 
this provision were temporarily free of duty under subheading 
9902.71.04, HTSUS. In DD 873390, dated May 1, 1992, certain cutter 
blanks were also held to be classifiable in subheading 8207.12.60, 
HTSUS. These rulings were based on Customs belief that the articles 
were cutting tools. HQ 081535 is set forth as “Attachment A” to this doc- 
ument. DD 873390 is set forth as “Attachment B” to this document. 

It is now Customs position that these articles are not drilling or bor- 
ing tools, but are plates, sticks, tips, and the like for tools. Accordingly, 
Customs intends to modify HQ 081535 and revoke DD 873390 to reflect 
the proper classification of the merchandise in subheading 8209.00.00, 
HTSUS. Before taking this action, we will give consideration to any 
written comments timely received. Proposed HQ 958704 modifying HQ 
081535 is set forth as “Attachment C” to this document and HQ 958293 
revoking DD 873390 is set forth as “Attachment D” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: November 29, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, June 21, 1989. 


CLA-2 CO:R:C:G 081535 DFC 
Category: Classification 
Tariff No. 9902.71.04; 


8207; and 6815.99.4000 
FREDERICK L. IKENSON, ESQ. 


1621 New Hampshire Avenue, N.W. 
Washington, DC 20009 


Re: Tariff classification of diamond tool and drill blanks. 
DEAR MR. IKENSON: 


Ina letter dated December 30, 1987, you inquired as to the tariff classification under the 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA), of various dia- 
mond tool and drill blanks. 

Facts: 


The merchandise involved is diamond tool and drill blanks consisting of polycrystalline 
diamond, either unmounted or mounted on a tungsten carbide substrate. The diamond 
blanks will be used in the manufacture of drill bits for oil, gas and mineral exploration or for 
other mining applications. They are also used in the production of tool bits for machining 
(turning) of such materials as non-ferrous metals, metal alloys, ceramics, fiberglass, car- 
bon-fiber composites, chipboard and fiberboard. They consist of a layer of synthetic indus- 
trial diamond crystals bonded to each other and to acemented carbide substrate. Two types 
of tool blanks will be imported—Compax and Stratapax. The Compax blanks are used to 
make tools for machining a wide range of non-ferrous metals and nonmetallic materials. 
The Stratapax blanks will be used to make mining drill bits. The blanks will be imported in 
the form of materials which, after importation, will be ground and shaped into various 
types of cutting tools and mining drill bits. 

Issue: 


What is the proper tariff classification of the diamond tool and drill blanks? 
Law and Analysis: 


The mounted diamond tool blanks are classified in heading 8207, HTSUSA, and are thus 
entitled to free entry under subheading 9902.71.04, HTSUSA, as tool blanks, and drill 
blanks of industrial diamonds (provided for in subheading 7104.90.50 or heading 8207). 

You suggest that the unmounted diamond blanks are classifiable under subheading 
7102.29.00, HTSUSA, as diamonds, whether or not worked, but not mounted or set, indus- 
trial, unworked or simply sawn, cleaved or bruted, other and entitled to duty-free entry. 

Headquarters Ruling Letter 071744, dated November 28, 1984, described polycrystal- 
line diamonds used in mining and construction drilling as a Geoset diamond developed by 
General Electric for use as bits for soft to medium hard rock formations. The Geoset dia- 
monds were said to have been advanced from mere synthetic diamonds to articles made out 
of diamonds. Your suggested classification under subheading 7102.2900, HTSUSA, provid- 
ing for industrial diamondsisa provision covering single crystal diamonds. The subject dia- 
monds are polycrystalline, which renders the proposed classification inapplicable. 

In view of the foregoing, it is our position that the polycrystalline Geoset and Formset 
diamond blanks that will be imported unmounted are classifiable under subheading 
6815.99.4000, HTSUSA, as articles of stone or other mineral substances (including 
articles of peat), not elsewhere specified or included, other articles, other, other, with duty 
at the rate of 4.5 percent ad valorem. 

Holding: 


The mounted diamond tool blanks are classifiable under subheading 8207.12.6000, and 
are temporarily entitled to free entry under subheading 9902.71.04, HTSUSA. 
The polycrystalline Geoset and Formset diamond blanks are classifiable under subhead- 
ing 6815.99.4000, HTSUSA. 
JOHN DURANT, 
Director, 
Commercial Rulings Division Cahill Library. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Old San Juan, PR 00901, May 1, 1992. 
CLA-2-DD:CO:C07 
Category: Classification 


Tariff No. 8207.12.6060 
Scott H. BROWN 


PATENT COUNSEL 

CAMCO INTERNATIONAL INC. 
PO. Box 14484 

Houston, TX 77221 


Re: The tariff classification of PDC (polycrystalline diamond compact) cutters. 


DEAR MR. BROWN: 

In your letter dated April 7, 1991 you requested a tariff classification ruling. 

The merchandise concerned isa cutter blank, consisting of synthetic diamond, bonded to 
atungsten carbide substrate. These cutter blanks are either in the shape of face cutters, i.e. 
adapted for placement on the face of the drill bit body, or in the shape of gage cutters, i.e. 
adapted for placement along the gage or side of the drill bit body. In the final manufacturing 
process, these cutters are inserted into pre-formed holes in a drill bit body. The ultimate 
use of these drill bits is for drilling in earthen material, eg. oil and gas drilling. 

The applicable subheading for the PDC cutters will be 3207.12.6060, Harmonized Tariff 
Schedule of the United States (HTS), which provides for interchangeable tools * * * 
machine tools * * *: rock drilling or earth boring tools, and parts thereof, and are tempo- 
rarily entitled to free entry under subheading 9902.71.04, HTSUSA. 

This conclusion is supported by Ruling Letter HQ 081535 (June 21, 1989). 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 


this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 
ALFONSO ROBLES, 
District Director. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:TC:MM 958704 JAS 
Category: Classification 


Tariff No. 8209.00.00 
FREDERICK L. IKENSON, Esq. 


1621 New Hampshire Avenue, N.W. 
Washington, DC 20009 


Re: HQ 081535 modified; diamond drill blanks; polycrystalline diamond fragments 
bonded to tungsten carbide substrate, tips for cutting tools; drilling or boring tools, 
subheading 8207.12.60. 


DEAR Mk. IKENSON: 

In HQ 081535, issued to you on June 21, 1989, on behalf of General Electric Com- 
pany, we held that certain diamond drill blanks, among other articles, were classifiable in 
subheading 8207.12.60, Harmonized Tariff Schedule of the United States (HTSUS). 
Articles so classified were duty-free under subheading 9902.71.04, HTSUS. We have 
reviewed this ruling and determined that it is incorrect. 
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Facts: 


HQ 081535 addressed the tariff status of diamond drill blanks, among other articles. 
These blanks consist of a layer of synthetic industrial diamond crystals bonded to a tung- 
sten carbide substrate. They are used in the manufacture of drill bits for oil, gas and min- 
eral exploration or for other mining applications. 

The provisions under consideration are as follows: 


8207 Interchangeable tools for hand tools * * * or for machine tools; base 
metal parts thereof: 
Rock drilling or earth boring tools, and parts thereof: 
8207.12 With working part of other material, and parts thereof: 
8207.12.60 Other * * * 3.5 percent 
8209.00.00 Plates, sticks, tips, and the like for tools, unmounted, of sintered metal 
carbides or cermets * * * 6.5 percent 


Issue: 
Whether the diamond drill blanks are cutting tools of heading 8207. 
Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENS) constitute the official interpretation of the Harmonized System. While not 
legally binding on the contracting parties, and therefore not dispositive, the ENs provide a 
commentary on the scope of each heading of the Harmonized System and are thus useful in 
ascertaining the classification of merchandise under the System. Customs believes the 
notes should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 28, 
1989). 

Relevant ENs state, at. p. 1110, that the interchangeable tools of heading 82.07 may be 
either one-piece or composite articles. Composite tools consist of one or more working 
parts of base metal, of metal carbides or of cermets, of diamond or of other precious or semi- 
precious stones, attached to a base metal support, either permanently, by welding or inset- 
ting, or as detachable parts. In the latter case, the tools consist of a base metal body and one 
or more working parts (blade, plate, point) locked to the body by a device comprising, for 
example, a bridge plate, a clamping screw or a spring cotter-pin with, where appropriate, a 
chip-breaking lip. The same notes exclude from heading 82.07 plates, sticks, tips and the 
like for tools, unmounted, of sintered metal carbides on cermets. These articles are 
referred to heading 82.09. The cited ENs appear to describe the drill blanks in issue here. 

The heading 82.09 ENs at p. 1112 state the plates or tips of that heading are welded, 
brazed, or clamped on to lathe tools, milling tools, drills, dies, or other high-speed cutting 
tools used for working metals or other hard materials. The ENs refer these plates or tips 
already mounted on tools to heading 8207. 


Holding: 

Under the authority of GRI 1, the diamond drill blanks are provided for in heading 8209. 
They are classifiable in subheading 8209.00.00, HTSUS. 

HQ 081535, dated June 21, 1989, is modified with respect to drill blanks of synthetic 
industrial diamond crystals bonded to a tungsten carbide substrate. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 
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[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:TC:MM 958293 JAS 
Category: Classification 


Tariff No. 8209.00.00 
Mr. Scott H: BROWN 


PATENT COUNSEL 

CAMCO INTERNATIONAL, INC. 
PO. Box 14484 

Houston, TX 77221 


Re: DD873390 revoked; cutter blank, polycrystalline diamond cutter; cutter blank of syn- 
thetic diamond bonded to tungsten carbide substrate, cutter blank for attachment to 
drill bit body; interchangeable tools for hand tools or for machine tools, subheading 
8207.12.60. 


DEAR Mk. BROWN: 

In DD 873390, issued to you on May 1, 1992, the District Director of Customs, San Juan, 
Puerto Rico, held that certain cutter blanks for drill bits were classifiable as interchange- 
able tools for hand tools or for machine tools. We have reviewed this ruling and determined 
that it is incorrect. 


Facts: 


The merchandise in question is a polycrystalline diamond compact (PDC) cutter blank. 
It consists of synthetic diamond bonded toatungsten carbide substrate. After importation, 
the cutter blank will be completed into a cutting tool by insertion into pre-formed holes ina 
drill bit body or shank. The ruling held that, as imported, these articles were classifiable in 
subheading 8207.12.60, Harmonized Tariff Schedule of the United States (HTSUS), a pro- 


vision for other rock drilling or earth boring tools, and parts thereof. 
The provisions under consideration are as follows: 


8207 . Interchangeable tools for hand tools * * * or for machine tools; base 
metal parts thereof: 
Rock drilling or earth boring tools, and parts thereof: 
8207.12 With working part of other material, and parts thereof: 
8207.12 60 Other * * * 3.5 percent 
ok * 


* * * oe ba 


8209.00.00 Plates, sticks, tips, and the like for tools, unmounted, of sintered metal 
carbides or cermets * * * 6.5 percent. 


Issue: 
Whether the PDC cutter blank is a cutting tool of heading 8207. 
Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter-notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. While not 
legally binding on the contracting parties, and therefore not dispositive, the ENs provide a 
commentary on the scope of each heading of the Harmonized System and are thus useful in 
ascertaining the classification of merchandise under the System. Customs believes the 
notes should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

Relevant ENs state, at. p. 1110, that the interchangeable tools of heading 82.07 may be 
either one-piece or composite articles. Composite tools consist of one or more working 
parts of base metal, of metal carbides or of cermets, of diamond or of other precious or semi- 
precious stones, attached to a base metal support, either permanently, by welding or inset- 
ting, or as detachable parts. In the latter case, the tools consist of a base metal body and one 
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or more working parts (blade, plate, point) locked to the body by a device comprising, for 
example, a bridge plate, a clamping screw or a spring cotter-pin with, where appropriate, a 
chip-breaking lip. The same notes exclude from heading 82.07 plates, sticks, tips and the 
like for tools, unmounted, of sintered metal carbides or cermets. These articles are referred 
to heading-82.09. The cited ENs appear to describe the cutter blanks in issue here. 

The heading 82.09 ENs at p. 1112 state the plates or tips of that heading are welded, 
brazed, or clamped on to lathe tools, milling tools, drills, dies, or other high-speed cutting 
tools used for working metals or other hard materials. The ENs refer these plates or tips 
already mounted on tools to heading 8207. 


Holding: 
Under the authority of GRI 1, the PDC cutter blanks are provided for in heading 8209. 
They are classifiable in subheading 8209.00.00, HTSUS. 
DD 873390, dated May 1, 1992, is revoked. 
JOHN DURANT, 
Director, 
Tariff Classification Appeals Division, 





PROPOSED MODIFICATION OF CUSTOMS SERVICE DECISION 
RELATING TO THE TARIFF TREATMENT UNDER 9802.00.60, 
HTSUS, OF ALUMINUM CAN BODIES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of Customs Service Decision. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107.Stat. 2057 (1993), this notice advises inter- 
ested parties that Customs intends to modify a Customs Service Deci- 
sion pertaining to the tariff treatment under subheading 9802.00.60, 
HTSUS, of aluminum can bodies. Comments:are invited on the pro- 
posed ruling. 


DATE: Comments must be received on or before January 19, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, N.W.,, Franklin Court, Washington, DC 20229. Comments sub- 
mitted may be inspected at the Tariff Classification Appeals Division, 
Office of Regulations and Rulings, located at Franklin Court, 1099 14th 
Street, N.W., Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Anthony Tonucci, Spe- 
cial Classification and Marking Branch, (202-482-7073). 
SUPPLEMENTAL INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993), this notice advises inter- 
ested parties that Customs intends to modify a Customs Service Deci- 
sion pertaining to the tariff treatment under subheading 9802.00.60, 
HTSUS, of aluminum can bodies. 

In Customs Service Decision (C.S.D.) 84-49, dated November 15, 
1983, Customs considered whether aluminum can bodies imported into 
the U.S. to be assembled with easy-opening can ends by a welding opera- 
tion constituted further processing in satisfaction of the domestic “fur- 
ther processing” requirement of item 806.30, Tariff Schedules of the 
United States (“TSUS”) (predecessor provision to subheading 
9802.00.60, HTSUS). In holding that the welding operation did not 
constitute “further processing” for purposes of item 806.30, Customs 
stated the following 


[flor purposes of item 806.30 TSUS, the term ‘further processing’ 
has reference to processing that changes the shape of the metal or 
imparts new and different characteristics which become an inte- 
gral part of the metal itself and which did not exist in the metal 
before processing; thus, further processing includes machining, 
grinding, drilling, threading, punching, forming, plating, and the 
ike, bum does not include painting or the mere assembly of fin- 
ished parts by bolting, welding, etc. (Emphasis added). 


C.S.D. 84-49 is set forth in Attachment A to this document. 

It is still Customs’ position that the mere assembly of finished parts 
by bolting does not constitute “further processing” for purposes of sub- 
heading 9802.00.60. However, Customs is reconsidering its position 
that a welding operation, such as gas tungsten arc welding (“GTAW”), 
which is used in the assembly of nuclear fuel rods in the U.S. does not 
constitute “further processing” for purposes of subheading 9802.00.60, 
HTSUS. Customs therefore proposes to modify C.S.D. 84—49 to reflect 
that GTAW constitutes “further processing” for purposes of subhead- 
ing 9802.00.60, HTSUS. Proposed Headquarter’s Ruling Letter 557992 
is set forth in Attachment B to this document. Whether other types of 
welding operations, other than GTAW, constitute “further processing” 
for purposes of subheading 9802.00.60, HTSUS, will be determined ona 
case-by-case basis. 


Dated: November 29, 1995. 


SANDRA L. GETHERS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


(C.S.D. 84-49) 


This ruling holds that aluminum beverage cans (can bodies) manufactured in Mexico, from 
aluminum produced in the U.S. which are then imported into the U.S. for assembly with 
easy-opening can ends, are not entitled to entry under item 806,30, TSUS. For purposes 
of item 806.30, TSUS, it is determined that the mere assembly with easy-opening can 
ends does not constitute further processing, since the forming of the flange during 
manufacture in Mexico is intended to facilitate this assembly. However, the wine cans, 
that undergo acuting operation, would be entitled to tariff treatment under item 806.30, 
TSUS, if this operation is performed after importation of the can bodies into the U.S. and 
if all requirements set forth in section 10.9, Customs Regulations, are met. 


Date: November 15, 1983. 
File: CLA-2 CO:R:CV:VS 
071599 FF 

This is in reply to your letter dated October 25, 1983, concerning the applicability of 
either the Generalized System of Preferences (GSP) or section 10.9, Customs Regulations, 
to seamless aluminum an bodies produced in Mexico. Your letter enclosed a brochure and 
several photographs which show the manufacturing process and various uses of the mer- 
chandise in question. 

You state that your firm proposes to import into Mexico coils of aluminum, paint, and 
certain other raw materials (chiefly an internal lacquer coating material) produced in the 
United States. The Mexican manufacturer will use these materials to produce the can 
bodies which will then be imported into the United States for sale by your firm, together 
with easy-opening can ends manufactured by your firm in the United States, to leading 
beer and soft drink companies. The manufacturing process to be performed in Mexico will 
consist of the following seriatim steps: (1) the coiled aluminum stock’is unrolled and 
treated with a thin lubricating oil film, (2) the aluminum is fed into a cupping press which 
stamps multiple seamless cups from the aluminum with each stroke, (3) the cups are sent 
to a bodymaker where a punch forces each cup through a series of progressively smaller 
dies to iron (i.e., lengthen) the cup into a can body and to form:a dome at the bottom of the 
can body, (4) each can body is then trimmed to the proper height for a beer or soda can, (5) 
thecan bodies are washed to remove the lubricating oil andthen dried, (6) dependingon the 
label to be printed, a white basecoat may be applied to the can body for:quality appearance 
and the basecoat is then dried (cured) in an oven, (7) the can bodies, whether or not base- 
coated, are sent to a high-speed four-color printer which applies decoration .(e.g., the spe- 
cific beverage manufacturer’s label) and in some cases.a thin film of, laequer over the 
decoration, (8) aprotective coat of lacquer is applied to the base of the can body, (9) the deco- 
rated and lacquered can bodies are placed in an oven for drying (curing) the printing inks 
and lacquer, (10) a coating of lacquer is sprayed on the inside of the can to eliminate possible 
taste contamination and this lacquer is dried in an oven, and (11) finally, a high-speed 
necker/flanger first necks in (i.e., reduces the diameter of) the tops of the can bodies in one 
or more stages and then flares or flanges the rim of each can body so that the easy-opening 
end may be seamed to the body after filling at the beverage manufacturer’s plant. The fin- 
ished can bodies are checked for possible leaks and are then placed on pallets for storage 
and shipment to the beverage manufacturer. 

You are of the opinion that the imported can bodies are classifiable under the provision 
for cans and other containers chiefly used in the packing, transporting, or marketing of 
goods, ofaluminum and having acapacity of not over 5 gallons, in item 640.25, TariffSched- 
ules of the United States (TSUS), and would be eligible for duty-free treatment under the 
GSP provided that the requirements set forth in section 10.171 through 10.178, Customs 
Regulations, are met. You state that the imported can bodies are clearly a product of Mexico 
for the purposes of the GSP within the meaning of section 10.176, Customs Regulations, 
that they will be imported directly from Mexico as required by section 10.175, Customs 
Regulations, and that your firm will submit with the entry all required documentary evi- 
dence to support the claim for duty-free treatment. 

Your letter is directed principally to the requirement set forth in section 10.175, Cus- 
toms Regulations, that for the purposes of the GSP at least 35 percent of the appraised 
value of the imported article must be attributed to the sum of the cost or value of the mate- 
rials produced in the GSP beneficiary developing country plus the direct costs of processing 
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operations performed in that country; you are of the opinion that the cost or value of the 
aluminum, paint, and internal coating material produced in the United States should be 
counted toward the 35 percent value requirement since those materials will be substan- 
tially transformed in Mexico into a new and different article of commerce within the mean- 
ing of section 10.177(a)(2), Customs Regulations. In this regard you state your 
understanding that the position of the Customs Service has been that materials imported 
into a beneficiary developing country must first be substantially transformed there into an 
intermediate article of commerce other than the article imported into the United States, 
and you request clarification whether an intermediate article of commerce would be con- 
sidered to come into existence at either of the following steps in the above-described 
manufacturing process relating to the can bodies: (1) with reference to the cap created at 
the second step, you state that your firm has made a limited number of sales of these cups in 
the past in the United States, or (2) as concerns the basecoated can body created at the 
sixth step, you suggest that it could also be considered an intermediate article of commerce 
because it is a generic container which may be converted into a multiplicity of brand names 
(as shown in the submitted brochure and in exhibit two submitted with your letter) and 
also may be utilized as a wine can (pictured in exhibit three), coin bank (pictured in exhibit 
four) or pencil caddy. Finally, if we do not consider the cups or generic can bodies to be inter- 
mediate articles of commerce, you believe that the Customs Service is incorrect in requir- 
ing the creation of an intermediate article of commerce for the following reasons: (1) you 
are of the opinion that section 10.177, Customs Regulations, requires only that the materi- 
als of which the beverage can body is composed be substantially transformed into anew and 
different article of commerce and does not state that the new and different article of com- 
merce which is created must be different from the imported article, and (2) you believe that 
the decision in Texas Instruments Incorporated v. United States, 681 F. 2d 778 (CCPA 
1982), which concerned electronic parts held to have been converted into different articles 
of commerce by operations which you suggest were similar to some of the operations used 
in manufacturing the can bodies, should be controlling in the present case. 

Finally, in the event that we reject the above positions concerning the applicability of the 
GSP to the can bodies, you are of the opinion that, in the alternative, the aluminum, paint, 
and internal coating materials should be considered as articles exported from the United 
States for further processing under section 10.9, Customs Regulations. You appear to be 
under the impression that the Customs Service would take the position that since those 
United States materials had been substantially transformed in Mexico, their value could 
not be deducted from the dutiable value of the imported can bodies, and you request a rul- 
ing on this pointas well. 

We are in agreement with your view that the can bodies are classifiable in item 640.25, 
TSUS, and we also agree that the materials exported from the United States would be sub- 
stantially transformed into new and different articles of commerce in Mexico with the 
result that the can bodies imported into the United States would be considered products of 
Mexico within the meaning of section 10.176, Customs Regulations. Therefore, assuming 
that the can bodies would be imported directly from Mexico and that all required docu- 
ments would be submitted at the time of entry to support a claim for duty-free treatment 
under the GSP in order to determine GSP eligibility it is only necessary to consider the 
issue of whether the value of the materials exported from the United States may be counted 
toward the 35 percent value requirement. 

You are correct in your understanding that the Customs Service takes the position under 
section 10.177(a), Customs Regulations, that, in order for the cost or value of any material 
not wholly the growth, product, or manufacture of the beneficiary developing country to be 
counted toward the 35 percent value requirement set forth in section 10.176, Customs 
Regulations, that material must first undergo a substantial transformation into anew and 
different article of commerce in the beneficiary developing country and then that inter- 
mediate article must be used in that country in the production of the article which 5 
imported into the United States. This position is based on the fact that as concerns the 35 
percent value requirement (1) section 10.176(a), Customs Regulations, refers to the cost or 
value of “the materials produced in the beneficiary developing country” and (2) section 
10.177(a), Customs Regulations, states that those words refer to “the constituent materi- 
als of which the eligible article is composed which are * * * substantially transformed in the 
beneficiary developing country into a new and different article of commerce” (emphasis 
added); thus, an implicit distinction is made between the imported article itself and the 
substantially transformed materials which are :used in the production of that article. This 
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position was clearly set forth in T.D. 76-100 March 30, 1976, a copy of which is enclosed for 
your information, and has been consistently followed by the Customs Service since the 
inception of the GSP program. We are therefore unable to agree with your opinion concern- 
ing the interpretation to be given to section 10.177, Customs Regulations. 

We now turn to your contention that intermediate articles of commerce come existence 
at two stages of the manufacture of the can bodies in question. As concerns the cups, weare 
unable to conclude that they are in fact separate and distinct articles of commerce mar- 
keted as such based solely on your statement that your firm has made a limited number of 
such sales in the past; in view of the fact that the submitted brochure purports to describe 
only the manufacture and marketing of finished can bodies and thus would appear to sup- 
port a contrary conclusion, we would need to have more specific information, such as sales 
Contracts, invoices,.and a clear statement as to the extent of such sales, when they 
occurred, and whether they are still taking place, before we could accept your contention. 
With respect to the basecoated can bodies, the fact that they are generic containers suscep- 
tible to conversion to a multitude of different end uses is not dispositive since those generic 
containers, regardless of their intended end use, are still the same articles, i.e., can bodies; 
what is produced in Mexico and imported into the United States is a can body, and the fact 
that they are painted with a basecoat or label is immaterial since the mere painting of an 
article will not result in a new and different article for the purposes of the GSP. Therefore, 
based on the information before us, we are of the opinion that the production of the can 
bodies in Mexico is a continuous manufacturing process which results in the creation of 
only one separately identifiable article of commerce which is the article imported into the 
United States. 

Based on a careful reading of the Texas Instruments, case, supra, we are unable to agree 
with your view that the decision in that case is controlling in the present case in the man- 
ner in which you suggest. That case concerned the applicability of the GSP to so-called “cue 
modules” which consisted of a flexible circuit board to which were attached three inte- 
grated circuits, one photodiode, one capacitor, one resistor, and a jumper wire; the specific 
issue considered by the court concerned whether the integrated circuits and photodiodes, 
which were constructed in the beneficiary developing country (Taiwan) from items 
imported into that country, constituted materials produced in Taiwan within the meaning 
of section 10.177(a), Customs Regulations, so that the cost or value thereof could be 
counted toward the 35 percent value requirement. As concerns your suggestion that the 
operations at issue in that case were similar to the operations used to manufacture the can 
bodies involved in the present case, we are unable to see the similarity between, on the one 
hand, scribing, breaking, and packaging silicon chips, mounting silicon chips on lead 
frames, wiring silicon chips to connect them to lead frames, encapsulating wired silicon 
chips on lead frame strips, and trimming and shearing lead strips, and, on the other hand, 
the operations described above for the manufacture of the can bodies. Moreover, it is noted 
that the court in the Texas Instruments case specifically overruled the lower court’s deci- 
sion to accept the Government position that the construction of the integrated circuits and 
photodiodes from the items imported into Taiwan constituted a mere assembly of prefabri- 
cated components which, under. principle stated in T.D. 76-100, could not result in mate- 
rials produced in a beneficiary developing country within the meaning of section 10.177(a), 
Customs Regulations; the appellate court specifically found that the steps used in the 
construction of the integrated circuits and photodiodes constituted an extensive manufac- 
turing operation, rather than a mere assembly operation, which resulted in the creation of 
new and different articles of commerce from the materials imported into Taiwan. The 
court therefore concluded as follows at page 784: 


In light of the aforesaid explanations of what was actually done to the materials 
imported into Taiwan, we have no doubt there was compliance with the provision of 19 
CFR 10.177(a)(2), “material which had been substantially transformed in the benefi- 
ciary developing country into a new and different article of commerce.” We therefore 
respectfully disagree with the conclusion of the court below that the IC’s and the pho- 
todiodes, as completed ready for assembly into theimported articles, were components 
“produced outside the BDC.” We hold they were; on the contrary, materials produced 
in the beneficiary developing country and entitled to be included in computing the 35% 
of the appraised value of the imported cue modules. 


Although the appellate court in the Texas Instruments case criticized that portion of T.D, 
67-100 which states that mere assembly operations will not result in materials produced in 
abeneficiary developing country within the meaning of section 10.177(a)(2), Customs Reg- 
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ulations, since the court went on to hold that more than mere assembly was involved in 
that case, it is our position that this aspect of the court’s opinion was not directly related to 
the result reached by the court and thus is of limited precedential value. Furthermore, 
although the court held that the operations involved in that case were more than mere 
assembly operations, the question of what constitutes an assembly operation is only rele- 
vant to one aspect of T.D. 76-100 and has no bearing on the present case which clearly does 
not involve a mere assembly operation. Given the fact that the court in the Texas Instru- 
ments case held that the materials imported into Taiwan were substantially transformed 
into new and different articles of commerce (i.e. integrated circuits and photodiodes) and 
since those new and different articles were then used in that country to produce the articles 
(i.e. the cue modules) imported into-the United States, we are of the opinion that the 
court’s conclusion that the cost or value of the integrated circuits and photodiodes may be 
counted toward the 35 percent value requirement, when considered in the light of the facts 
of that case, is entirely consistent with the basic Customs Service interpretation of section 
10.177(a), Customs Regulations, as stated above and as set forth in T.D. 76-100. 

For the above reasons, we are of the opinion that the aluminum, paint, and internal coat- 
ing materials may not be considered to be substantially transformed constituent materials 
within the meaning of section 10.177(a), Customs Regulations. Therefore, to the extent 
that the cost of value of those materials must be included in order to meet the 35 percent 
— requirement, the imported can bodies will not be entitled to duty-free entry under the 

P 


Finally, as concerns your alternative claim under section 10.9, Customs Regulations, 
which set forth the requirements for entry under item 806.30, TSUS, it should be noted 
that item 806.30 covers only articles of metal (except precious metal) which are 
(1) manufactured in the United States or subjected to a process of manufacture in the 
United States, (2) exported for further processing, and (3) returned after such processing 
for further processing in the United States; articles meeting these requirements are duti- 
able only upon the value of the processing outside the United States as set forth in headnote 
2, subpart B, part 1, schedule 8, TSUS. Therefore, the paint and the internal coating mate- 
rials, which are not metal articles, are hot covered by item 806.30, TSUS. As concerns the 
aluminum produced in the United States which is manufactured into the can bodies in 
Mexico, it is clear that the first two elements under item 806.30, TSUS, would be met, and 
in this regard we would like to clarify that the processing in a foreign country under the 
terms of item 806.30 includes processing which results in a new and different article. 
Therefore, in order to determine whether item 806.30, TSUS, would apply to the imported 
can bodies, it is only necessary to determine whether the can bodies would be subjected to 
further processing after their importation. 

For purposes of item 806.30, TSUS, the term “further processing” has reference to pro- 
cessing that changes the shape of the metal or imparts new and different characteristics 
which become an integral part of the metal itself and which did not exist in the metal before 
processing; thus, further processing includes machining. grinding, drilling, threading, 
punching, forming, plating, and the like, but does not include painting or the mere assem- 
bly of finished parts by bolting, welding, etc. Therefore, to the extent that the can bodies 
after importation will be merely assembled with the easy-opening can ends in the beverage 
manufacturer’s plant, and in this regard it has been stated that the forming of the flange 
during the last step of manufacture in Mexico is intended to facilitate this assembly, we are 
of the opinion that item 806.30, TSUS, would not apply to the imported can bodies. How- 
ever, based on review of exhibit three which shows a wine can, it appears that the wine can 
is produced from the lower half of the can body and thus requires cutting the can body in 
half; if this cutting operation is performed after importation of the can body into the United 
States, we are of the opinion that the can body in this case would be entitled to tariff treat- 
ment under item 806.30, TSUS, provided that all requirements set forth in section 10.9, 
Customs Regulations, are met. In this regard it should be noted that under section 10.9(1), 
Customs Regulations, the value of the domestic paint and internal coating materials is con- 
sidered to be part of the cost or value of the foreign processing and thus would be dutiable 
upon entry of the wine can bodies under item 806.30, TSUS. 





U.S. CUSTOMS SERVICE 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:TC:SM 557992 AT 
Category: Classification 


Tariff No. 8109.90.00 and 9802.00.60 
PATRICK D. GILL, Esq. 


RODE & QUALEY 
295 Madison Avenue 
New York, NY 10017 


Re: Modification of C.S.D.84—49; classification and applicability of partial duty exemption 
under HTSUS subheading 9802.00.60 to zirconium tubes manufactured in Germany 
of U.S. origin zirconium and returned to the U.S. for further processing; “further pro- 
cessing.” 


DEAR Mk. GILL: 

This is in response to your letter dated May 27, 1994, and supplemental information 
dated September 14, 1995, submitted on behalf of Siemens Power Corporation (“Sie- 
mens”), requesting a ruling concerning the classification and applicability of the partial 
duty exemption under subheading 9802.00.60, HTSUS, to zirconium tubes imported into 
the U.S. We regret the delay in responding. 


Facts: 


According to your submission, Siemens intends to import into the U.S., zirconium tubes 
manufactured in Germany to be further processed and used in the manufacture of nuclear 
fuel rods for nuclear reactors. You state that there are three discreet processing steps per- 
formed sequentially in the United States, Germany and the United States which lead to the 
manufacture of the finished fuel rods. 

First, in the U.S., zircon sand of United States origin is crushed, blended and otherwise 
processed into a zirconium ingot. This ingot is then forged, extruded and formed on a tube 
rocker into tube stock or semifinished tubing, designated TREX. This TREX tubingis then 
exported to Germany where it is subjected to three successive cold reductions using the 
Pilger process. This process reduces both the diameter and wall thickness of the tubing 
with a mandrel and a pair of rolls which rotate continuously. The tubing is annealed 
between each cold reduction and both inside and outside diameters etch cleaned with acid 
to remove surface impurities and to reveal microscopic cracks in the surface of the metal. 
After the third cold reduction, the tubing is straightened, grit blasted, etched on the inside 
diameter, belt polished and cut to final lengths consistent with the length of the fuel rods or 
elements into which they will be finished. This is their condition upon return to the U.S. 

In the U.S., the imported zirconium tubes are further processed by Siemens into fuel 
rods for nuclear reactors. First, the zirconium tubes are cleaned, dried and inspected by 
Siemens. Then, lower end caps are welded to the zirconium tubes using a tungsten inert 
gas welding process in a purged chamber, making sure that the weld is free of moisture or 
other contaminants, after which uranium pellets are inserted into the tubes. Cleaned and 
inspected springs are then added to the lower-end welded cap and the loaded fuel rods are 
inserted individually into high pressured TIG welders. The fuel rods are then evacuated to 
remove air and back filled with helium to the design pressure of the fuel rod. Upper end 
caps, which have been cleaned and inspected, are then welded onto the upper portion of the 
fuel rod. The finished fuel rods are tested for defects, subjected to a radiographic examina- 
tion by quality control, and the integrity of both upper and lower welds is determined. Mini- 
mum weld cover, contact between the upper end cap and the spring, presence of foreign 
material, and visual appearance are checked during this inspection. The fuel rods are then 
put through a final inspection which includes verification of serial numbers, inspections 
for weld color, autoclave finish, length, weld overhand, rod straightness, end cap straight- 
ness, and visual appearance. Inspected rods are then placed in storage trays to await 
release to bundle assembly by quality control. 

You state that the process by which the zirconium end caps are welded to the imported 
zirconium tubes to produce the finished fuel rods is known as gas tungsten arc welding 
(“GTAW”), also known as TIG (tungsten inert gas) welding. GTAW is a process wherein 
coalescence of metals is produced by heating them with an arc between a tungsten (noncon- 
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sumable) electrode and the work. The weld is made by applying the arc so that the abutting 
work pieces are melted and joined together as the weld metal solidifies. Although filler 
metal may be added during the GTAW welding process, because this process is used exten- 
sively for the welding of longitudinal seams of thin wall stainless steel and alloy pressure 
pipe and tubing, generally filler metal is not used, as is the case with the zirconium tubes. 

You contend that the zirconium tubes manufactured in Germany from U.S. origin Trex 
which are returned to the U.S. to be further processed and used in the manufacture of fuel 
rods should be classified under subheading 8109.90.00, HTSUS andare eligible for the par- 
tial duty exemption under subheading 9802.00.60, HTSUS. 


Issues: 


1. Whether the zirconium tubes, as imported, are articles of zirconium or unfinished fuel 
elements for nuclear reactors or unfinished parts of fuel elements 

2. Whether the zirconium tubes manufactured in Germany from USS. origin Trex which 
are returned to the U.S. to be used in the manufacture of fuel rods, in the manner described 


above, qualify for a partial duty exemption available under subheading 9802.00.00, 
HTSUS, when imported into the U.S. 


Law and Analysis: 
Proper Classification of the Merchandise: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. Under GRI 2(a), an incomplete or 
unfinished article is to be classified as the complete or finished article provided it has the 
essential character of the complete or finished article. The provisions of GRI 2(a) apply 
both to articles and to parts of articles. 

Tubes and pipes of specific base metals are provided for in provisions of chapters 73, 74, 
75, 76 and 78. However, there is no corresponding provision in the HTSUS for pipes and 
tubes of zirconium. Heading 8109 provides for zirconium and articles thereof, including 
waste and scrap. 

Heading 8401 covers, among other things, fuel elements (cartridges), non-irradiated, for 
nuclear reactors, and parts thereof. The finished fuel rods are classifiable in subheading 
8401.30.00, HTSUS, a provision for fuel elements (cartridges), non-irradiated, and parts 
thereof. Although imported cut to length, the zirconium tubes are in an otherwise bare con- 
figuration. They are without end caps and special attachments for handling, and lack sup- 
ports to keep them spaced apart and fixed in place. Most importantly, they lack the uranium 
fuel in pellet form. For these reasons, we agree with counsel’s contention that, asimported, 
the zirconium tubes lack the essential character, under GRI 2(a), either of finished or com- 
plete fuel elements or of parts of such elements. Thus, under the authority of GRI 1, the 
zirconium tubes, as described above, are provided for in heading 8109. Accordingly, the 
tubes are classifiable in subheading 8109.90.00, HTSUS, as other articles of zirconium. 
The rate of duty is 5.1 percent ad valorem. 


Applicability of subheading 9802.00.60: 
Subheading 9802.00.60, HTSUS, provides a partial duty exemption for: 


[any] article of metal (as defined in U.S. note 3(d) of this subchapter) manufactured in 
the United States or subjected to a process of manufacture in the United States, if 
exported for further processing, and if the exported article as processed outside the 
United States, or the article which results from the processing outside the United 
States, is returned to the United States for further processing. 


This tariff provision imposes a dual “further processing” requirement on eligible articles 
of metal; one foreign, and when returned, one domestic. Metal articles satisfying these 
statutory requirements may be classified under this tariff provision with duty only on the 
value of such processing performed outside the U.S., provided the documentary require- 
ments of section 10.9, Customs Regulations (19 CFR 10.9), are satisfied. 

Pursuant to U.S. Note 3(d) of subchapter II, Chapter 98, the term “metal” covers: 

(1) the base metals enumerated in additional U.S. note 1 to section XV; (2) arsenic, bar- 


ium boron, calcium, mercury, selenium, silicon, strontium, tellurium, thorium, ura- 
nium and the rare-earth elements; (3) and alloys of any of the foregoing. 
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As the Trex material is an alloy of “zirconium”, a base metal enumerated in additional 
US. Note 1, Section XV, HTSUS, the Trex material is an eligible article of metal for pur- 
poses of subheading 9802.00.60, HTSUS. Moreover, as the Trex is manufactured in the U.S. 
from U.S. origin zirconium sand it satisfies the initial requirement under this tariff provi- 
sion that the metal must be manufactured in the U.S. or be subjected to a process of 
manufacture in the U.S. 

Clearly the processing operations performed in Germany to manufacture the zirconium 
tubes (cold pilgering, annealing, etching, straightening, blasting, polishing and cutting to 
length) constitute sufficient “further processing” so as to satisfy the foreign “further pro- 
cessing” requirement of subheading 9802.00.60, HTSUS. See, HQ 556123 dated July 30, 
1991 (holding that steel plates subjected to cutting, and forming operations are considered 
“further processing” under subheading 9802.00.60, HTSUS). See HQ 555103 dated Febru- 
ary 2, 1989 (holding that a stainless steel article subjected to a heat treatment process 
known as “Solution (water) Quench, Annealed” which was designed to relieve rolling 
stress constituted a “further processing” operation. In this case, as in the cited rulings, the 
processing operations performed to the Trex impart new and different characteristics to 
the Trex (they have changed in shape and form) which did not exist in the Trex prior to the 
processing. 

It next must be determined whether the domestic processing of the zirconium tubes in 
the U.S. satisfies the domestic “further processing” requirement of subheading 
9802.00.60. 

You assert that the GTAW operation which is performed in the U.S. by Siemens to 
manufacture the fuel rods constitutes sufficient “further processing” so as to satisfy the 
domestic “further processing” requirement of subheading 9802.00.60, HTSUS. 

In C.S.D. 84-49, 18 Cust. Bull. 957 (1983) we stated that: 


{flor purposes of item 806.30 TSUS [the predecessor tariff to HTSUS subheading 
9802.00.60], the term ‘further processing’ has reference to processing that changes 
the shape of the metal or imparts new and different characteristics which become an 
pst. part of the metal itself and which did not exist in the metal before processing; 
thus, further processing includes machining, grinding, drilling, threading, punching, 


fornting. plating, and the like, but does not include painting or the mere assembly of 


finished parts by bolting, welding, etc. (Emphasis added). 


You argue that the statement in C.S.D. 8449, that “the mere assembly of finished parts 
by * * *, welding, etc.” would not constitute “further processing” is clearly in error, 
because there are some types of welding operations, such as the GTAW operation per- 
formed in this case, which do constitute further processing of the metal as required under 
subheading 9802.00.60. We agree for the reasons stated below. 

In Intelex Systems, Inc. v. United States, 59 CCPA 138, C.A.D. 1055 (1972), the court dis- 
cussed the type of processing that would entail “further processing”. In the Intelex case, 
copper wire and insulating paper were processed into lead-covered telephone cable and 
imported into the U.S. on cable rolls. The cable was then merely strung on poles after wire 
stripping and splicing operations. The issue presented was whether the imported cable was 
“returned to the U.S. for further processing,” within the meaning of paragraph 
1615(g)(2)(B), Tariff Act of 1930, as amended (a precursor provision of subheading 


9802.00.80, HTSUS). The court considered the words “process and “processing” and 
stated that: 


* * * its meaning must be controlled by the particular context in which it is used here 
and the legislative intent. Fleming v. Hawkeye Pearl Button Co., 113 F. 2d 52, 57 (8th 
Cir. 1940). When we look to the context of i san 1615(g)(2), we do not think that 
Congress had in mind that any and all kinds of ‘processing’ would suffice to bring the 
article within the purview of that paragraph. Instead, we believe that the words ‘fur- 
ther processing relate to the kind of processing to which the article had been subjected 
before—namely, ‘a process of manufacture,’ as expressed in paragraph 1615(g)(2)(A). 
We continue of the view that Congress used the expression ‘subjected to a process of 
manufacture’ as synonymous with ‘processing’ A.F. Burstrom v. United States, 44 
CCPA 27, CAD 631 (1956), and that the ‘further processing’ referred to in paragraph 
1615(g)(2)(A) is a further manufacturing process (Court’s emphasis). 


The court stated that it did “* * * not think that the processes to which an already com- 
pleted article were subjected, incident to usingit for the purpose intended, were necessarily 
part and parcel of manufacturing processes performed on that article.” (Court’s empha- 
sis). Therefore, finding no evidence that the operations performed in the U.S. on the 
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imported telephone cable constituted a process of manufacture in any common or commer- 
cial sense, the court determined that the partial duty exemption was inapplicable to the 
imported cable. 

Unlike the court’s finding in Intelex, we find that sufficient evidence has been presented 
to support a finding that the GTAW operation which is performed bn the zirconium tubes, 
in this case, does.constitute a process of manufacture “in a common or commercial sense” 
in satisfaction of the “further processing” requirement under subheading 9802.00.60. 

The GTAW operation creates a physical change on the imported tubes by melting them at 
the point of the weld. See, ASM Metals Reference Book, Second Edition, published by the 
American Society for Metals, which defines welding as “joining two or more pieces of mate- 
rial by applying heat or pressure, or both, with or without filler material, to produce a local- 
ized union through fusion or recrystallization across the interface”. Also, this fusion or 
recrystallization effects the molecular characteristics of the zirconium tube at the point of 
the weld in that 


When a liquid (or pure molten) metal begins to solidify or freeze, atoms begin to take 
up their positions in the appropriate lattice at various spots or nuclei in the molten 
metal * * *, Eventually these arms meet arms of neighboring crystals and no further 
growth outwards can take place. The crystal then increases in size, within its bound- 
ary, forming a solid crystal, and the junction where it meets the surrounding crystals 
becomes the crystal of grain boundary. Its shape will now be quite unlike what it would 
have been if it could have grown without restriction; hence it will have no definite 
shape, A.C. Davies, The Science and practice of Welding, Eighth Edition, Volume 1. 


The form of the zirconium tube also changes as a result of the GTAW operation in that the 
point of the weld between the tube and the lower and upper end cap can be viewed as a tiny 
casting itself. 


As the amount of solid metal increases, of course, the amount of liquid metal decreases 
proportionately, and the grains grow larger and larger until they ultimately meet. 
Where the grains meet produces a disarrayed arrangement of atoms called a grain 


boundary which is naturally irregular. * * * The grain boundaries of an ingot which 
has been cast in a cylindrical mold is much the same as in a weld, and because of the 
similarity in the shape of its grains, a fusion weld can be viewed as a tiny casting. 
(Emphasis added). American Welding Society, Welding Handbook, Seventh Edition, 
Volume 1, “Fundamentals of Welding”. 


Based on the above considerations, we find that the GTAW operations performed in the 
USS. by Siemens, in the manner described above, to manufacture nuclear fuel rods consti- 
tute “further processing” of the imported zirconium tubes. Thus, the GTAW operation, as 
described above, satisfies the domestic “further processing” requirements of subheading 
9802.00.60, HTSUS. Accordingly, the imported zirconium tubes are eligible for the partial 
duty exemption available under subheading 9802.00.60 provided the documentation 
requirements of 19 CFR are satisfied. 


Holding: 


Under the authority of GRI 1, the zirconium tubes, as described, are provided for in head- 
ing8109. They are classifiable in subheading 8109.90.00, HTSUS, asother articles of zirco- 
nium. The rate of duty is 5.1 percent ad valorem. 

Based on our review of the information submitted, we find that the processes performed 
in Germany to the US. origin Trex material satisfy the foreign “further processing” 
requirement. In addition, the GTAW operations performed in the U.S. to the imported zir- 
conium tubes, as described above, satisfy the domestic “further processing” requirement 
for purposes of subheading 9802.00.60, HTSUS. Therefore, the imported zirconium tubes 
subjected to the operations described above are eligible for the partial duty exemption 
under this tariff provision with duty only upon the cost or value of such processing per- 
formed outside the U.S., upon compliance with the documentary requirements of 19 CFR 
10.9. 

C.S.D. 84-49 is modified in accordance with this ruling to reflect that GTAW constitutes 
“further processing” for purposesof subheading 9802.00.60, HTSUS. Whether other types 
of welding operations, other than GTAW, constitute “further processing” for purposes of 
subheading 9802.00.60, will be determined on a case-by-case basis. 
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A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is entered. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 





PROPOSED MODIFICATION OF RULING LETTER RELATING 
TO CLASSIFICATION OF TRAZODONE HYDROCHLORIDE 
IMPORTED IN BULK FORM 


AGENCY: U.S. Customs, Department of Treasury. 


ACTION: Notice of proposed modification of classification ruling letter. 


SUMMARY: Pursuant to § 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
§ 1625(c)(1)), as amended by § 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to modify a ruling classifying under the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA) trazo- 
done hydrochloride imported in bulk form. Comments are invited on 
the correctness of the proposed ruling. 


DATE: Comments must be received on or before January 19, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, N.W. (Franklin Court), Washington, DC 20229. Comments 
submitted may be inspected at the Tariff Classification Appeals Divi- 
sion, Office of Regulations Rulings, located at Suite 4000, Franklin 
Court, 1099 14th Street, N.W., Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Edward A. Bohannon, 
Food and Chemical Classification Branch, (202) 482-7064 or -7020. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to § 625(c)(1), Tariff Act of 1930 (19 U.S.C. § 1625(c)(1)), as 
amended by § 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to modify a ruling classifying under the HTSUSA tra- 
zodone hydrochloride imported in bulk form. 

New York Ruling Letter (NYRL) 891765 issued November 16, 1993, 
determined among other issues, that trazodone hydrochloride, in bulk 
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form, CAS No. 19794-93-5, was classifiable according to its chemical 
structure under subheading 2933.90.6100, HTSUSA,. a provision 
describing “Heterocyclic compounds with nitrogen hetero-atom(s) 
only; nucleic acids and their salts: Other: Aromatic or modified aro- 
matic. Other: Drugs: Drugs primarily affecting the central nervous sys- 
tem: Antidepressants, tranquilizers and other psychotherapeudic 
agents: Other. Merchandise entered in 1993 under the foregoing provi- 
sion would have been liquidated at the column 1 General rate of duty of 
16.6 percent ad valorem. A copy of NYRL 891765 is set forth in Attach- 
ment A to this document. 

Upon review of NYRL 891765, Customs finds that the Chemical 
Abstract Service Number published therein was incorrect and is of the 
opinion that trazodone hydrochloride imported in bulk form is prop- 
erly classifiable according to its chemical structure under subheading 
2933.59.4500, HTSUSA, a provision for “Heterocyclic compounds with 
nitrogen hetero-atom(s) only; nucleic acids and their salts: Compounds 
containing a pyrimidine ring (whether or not hydrogenated) or pipera- 
zine ring in the structure; nucleic acids and their salts: Other: Drugs: 
Aromatic or modified aromatic: Antidepressants, tranquilizers and 
other psychotherapeutic agents.” Merchandise entered in 1993 under 
the foregoing provision would have been liquidated at the column 1 
General rate of duty of 16.6 percent ad valorem, The correct Chemical 
Abstract Service Number for trazodone hydrochloride is 25332-39-2. 

Proposed Headquarters Ruling Letter (HRL) 957956, modifying 
NYRL 891765, is set forth in Attachment B to this document. Before 
modifying NYRL 891765 as herein noticed, consideration will be given 
to any written comments timely received. 

Claims for detrimental reliance under § 177.9, Customs Regulations 
(19 CFR § 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: November 30, 1995. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, November 16, 1993. 


CLA-2-29:S:N:N7:238 891765 
Category: Classification 
Tariff No. 2933.90.6100, 3004.90.6035, 


2933.39.3700, and 2933.29.2000 
Ms. JOAN VON DOEHREN 


INTERCHEM CORPORATION 
120 Rt. 17 North, Suite 115 
Paramus, NJ 07652 


Re: The tariff classification of Trazodone Hydrochloride (CAS 19794-93-5), in bulk and 
dosage forms, from Italy; Nimodipine (CAS 66086-59-4), in bulk form, from Finland; 
and Miconazole Nitrate (CAS 22832-87-7), in bulk form, from Italy. 


DEAR MS. VON DOEHREN. 

In your letter dated October 19, 1993, you requested a tariff classification ruling. 

Trazodone hydrochloride is an antidepressant drug; Nimodipine is a vasodilator drug; 
and Miconazole Nitrate is an antifungal drug. 

The applicable subheading for each of these products, under the Harmonized Tariff 
Schedule of the United States (HTS) along with the corresponding rate of duty will be as 
follows: 





Duty rate 
(percent) 
Product ’ HTS (ad valorem) 


Trazodone HCL (bulk) 2933.90.6100 
Trazodone HCL (dosage form) 3004.90.6035 
Nimodipine 2933.39.3700 
Miconazole Nitrate 2933.29.2000 








This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, MD 20857 telephone number 
(202) 857-8400. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

Acopy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 R:C:F 957956 EAB 
Category: Classification 
Tariff No. 2933.59.4500 
Ms. JOAN VAN DOEHREN 
INTERCHEM CORPORATION 
120 Rt. 17 North, Suite 1115 
Paramus, NJ 07652 


Re: Tariffclassification under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) of trazodone hydrochloride imported in bulk form, CAS No. 
25332-39-2 not listed; General Note 3(c)(I), Pharmaceutical Appendix; NYRL 
891765 modified. 


DEAR MS. VON DOEHREN: 

This decision concerns New York Ruling Letter (NYRL) 891765, issued November 16, 
1993. In that decision, Customs stated in pertinent part that trazodone hydrochloride, an 
antidepressant drug, imported in bulk form, was classifiable under subheading 
2933.90.6100, HTSUSA (1993) and subject to the column 1 General Rate of duty of 16.6 
percent ad valorem Customs also stated therein that the Chemical Abstract Service Num- 
ber (CAS No.) for the compound was 19794-93-5. 

Upon review of NYRL 891765, Customs has determined that the CAS No. for trazodone 
hydrochloride published therein was incorrect and that the compound was incorrectly 
classified under the HTSUSA. NYRL 891765 is modified as follows. 


Facts: 


Trazodone hydrochloride, the preferred chemical name of which is 2-[3-[4-(3-Chlorophe- 
nyl)-I-piperaziny]]propy]]-1-2,4-triazolo[4,3-a]pyridin-3(2H)-one, hydrochloride, CASNo. 
25332-39-2 not listed in the Chemical Appendix to the Tariff Schedule, is a heterocyclic 
compound with nitrogen hetero-atoms only, containing a piperazine ring in the structure. 

Trazodone is listed in the Pharmaceutical Appendix to the Tariff Schedule, alphabeti- 
cally in Table 1. Hydrochloride is listed in the Pharmaceutical Appendix to the Tariff 
Schedule, alphabetically in Table 2. 


Issue: 


What is the tariff classification and rate of duty of trazodone hydrochloride, the 
preferred chemical name of which is 2-[3-[4-(3-Chlorophenyl)-I-piperaziny]]pro- 
py]]-1,2,4-triazolo[4,3-a]pyridin-3(2H)-one, hydrochloride, CAS No. 25332-39-2 not listed 
in the Chemical Appendix to the Tariff Schedule, imported in bulk form? 


Law and Analysis: 


Merchandise imported into the US. is classified under the HTSUSA, The tariff classifi- 
cation of merchandise under the HTSUSA is governed by the principles set forth in the 
General Rules of Interpretation (GRIs) and, in the absence of special language or context 
which otherwise requires, by the Additional U.S. Rules of Interpretation. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRI’s taken in order. 

upon its chemical structure, trazodone hydrochloride imported in bulk form is 
classifiable under subheading 2933.59.4500, HTSUSA. “Trazodone” and “hydrochloride” 
are listed in Table 1 and Table 2, respectively, of the Pharmaceutical Appendix to the Tariff 
Schedule; therefore, trazodone hydrochloride may be entered free of duty pursuant to Gen- 
eral note 3(c)(I), HTSUSA. 


Holding: 

Trazodone hydrochloride, the preferred chemical name of which is 2-[3-[4-(3-Chlorophe- 
nyl)-I-piperazinyl]propyl]-1,2,4-triazolo[4,3-a]pyridin-3(2H)-one, hydrochloride, CASNo. 
25332-39-2 not lIsted in the Chemical Appendix to the Tariff Schedule, imported in bulk 
form is classifiable under subheading 2933.59.4500, HTSUSA, a provision for “Hetero- 
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cyclic compounds with nitrogen hetero-atom(s) only; nucleic acids and their salts: Com- 
pounds containing a pyrimidine ring (whether or not hydrogenated) or piperazine ring in 
the structure; nucleic acids and their salts: Other: Drugs: Aromatic or modified aromatic: 
Antidepressants, tranquilizers and other psychotherapeutic agents.” 

Merchandise classified under the foregoing subheading is entitled to be entered free of 
duty under the Agreement on Trade in Pharmaceutical Products, pursuant to General 
note 3(c)(1), HTSUSA. 

NYRL 891765 is modified. 


JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 
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(Slip Op. 95-194) 


RHP BEARINGS, ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
FEDERAL-MOGUL CORP, AND TORRINGTON CO., DEFENDANT-INTERVENORS 


Court No. 93-08-00470 


Plaintiffs move pursuant to Rule 56.2 of the Rules of this Court for judgment on the 
agency record challenging certain aspects of the United States Department of Commerce, 
International Trade Administration’s (“Commerce”) final determination of administra- 
tive review entitled Final Results of Antidumping Duty Administrative Reviews and 
Revocation in Part of an Antidumping Duty Order (“Final Results”), 58 Fed. Reg. 39,729 
(1993). Specifically, plaintiffs object to the following actions of Commerce: (1) refusal to 
correct data input error whereby plaintiffs reported excess profit levels; (2) refusal to cor- 
rect clerical error of plaintiffs resulting in the inclusion of “zero price” transactions in the 
calculation of United States price; (3) clerical error in Commerce’s Statistical Analysis 
Software (“SAS”) computer program resulting in the failure to deduct home market indi- 
rect selling expenses from constructed value transactions; and (4) treatment of technical 
service expenses incurred in the home market as direct expenses. 

Held: The Court grants plaintiffs’ motion for judgment upon the agency record to the 
extent that this case is remanded to Commerce to correct the clerical error concerning the 
SAS computer program. Commerce’s Final Results, to the extent challenged herein, are 
sustained in all other respects. 


[Plaintiffs’ motion granted in part; case remanded to Commerce.] 


(Dated November 27, 1995) 


Covington & Burling (Harvey M. Applebaum, David R. Grace and Mark F. Kightlinger) 
for plaintiffs. 


Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jeffrey M. Telep); of coun- 
sel: Michelle Behaylo, Stacy J. Ettinger and Anna Park, Attorney-Advisors, Office of the 
Chief Counsel for Import Administration, U.S. Department of Commerce, for defendant. 


Frederick L. Ikenson, PC. (Frederick L. Ikenson, Larry Hampel and Joseph A. Perna, V) 
for defendant-intervenor Federal-Mogul Corporation. 

Stewart and Stewart (Terence P Stewart, Wesley K. Caine, Geert De Prest and Myron A. 
Brilliant) for defendant-intervenor The Torrington Company. 


OPINION 
TSOUCALAS, Judge: Plaintiffs, RHP Bearings, RHP Bearings Inc. and 
United Precision Industries, Ltd. (collectively “RHP”), are manufactur- 
ers, importers and/or exporters of ball bearings and cylindrical roller 
bearings (“antifriction bearings” or “AFBs”) from the United Kingdom 
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subject to the proceeding below. RHP contests certain aspects of the 
final determination of administrative review of the United States 
Department of Commerce, International Trade Administration (“Com- 
merce”), entitled Final Results of Antidumping Duty Administrative 
Reviews and Revocation in Part of an Antidumping Duty Order (“Final 
Results”), 58 Fed. Reg. 39,729 (1993), as amended, Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From France, 
Germany, Italy, Japan, Romania, Singapore, Sweden, Thailand, and 
the United Kingdom; Amendment to Final Results of Antidumping Duty 
Administrative Reviews, 58 Fed. Reg. 42,288 (1993), Antifriction Bear- 
ings (Other Than Tapered Roller Bearings) and Parts Thereof From 
France and the United Kingdom; Amendment to Final Results of Anti- 
dumping Duty Administrative Reviews, 58 Fed. Reg. 51,055 (1993), and 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From Japan; Amendment to Final Results of Antidumping 
Duty Administrative Reviews, 59 Fed. Reg. 9,469 (1994). 


BACKGROUND 


On July 6, 1992, Commerce initiated an administrative review of anti- 
dumping duty orders covering antifriction bearings (other than tapered 
roller bearings) for the period of May 1, 1991 through April 30, 1992. See 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof; Initiation of Antidumping Administrative Reviews and 
Request for Revocation of Order (in Part), 57 Fed. Reg. 29,700 (1992). 

On April 27, 1993, Commerce published the preliminary determina- 
tion of the administrative review. See Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From Japan; Preliminary 
Results of Antidumping Duty, Administrative Reviews and Partial Ter- 
mination of Administrative Reviews (“Preliminary Results”), 58 Fed. 
Reg. 25,616 (1993). 

On July 26, 1993, Commerce published the Final Results at issue. See 
Final Results, 58 Fed. Reg. at 39,729. RHP now moves pursuant to Rule 
56.2 of the Rules of this Court for judgment on the agency record, alleg- 
ing the following actions by Commerce were unsupported by substantial 
evidence on the agency record and not in accordance with law: 
(1) refusal to correct data input error whereby plaintiffs reported excess 
profit levels; (2) refusal to correct clerical error of plaintiffs resulting in 
the inclusion of “zero price” transactions in the calculation of United 
States price; (3) clerical error in Commerce’s Statistical Analysis Soft- 
ware (“SAS”) computer program resulting in the failure to deduct home 
market indirect selling expenses from constructed value transactions; 
and (4) treatment of technical service expenses incurred in the home 
market as direct expenses.! RHP’s Brief at 6-22. 


1 Count I of plaintiffs’ complaint was decided in a separate opinion. See RHP Bearings v. United States, 17 CIT 1107, 
833 F Supp. 933 (1993). In accordance with a mandate from the Court of Appeals for the Federal Circuit, the issue was 
remanded to Commerce and the remand results were affirmed. See RHP Bearings v. United States, Slip Op. 95-42 
(Mar. 14, 1995), Plaintiffs have abandoned three of the seven remaining counts in their complaint. See Memorandum in 
Support of Plaintiffs’ Second Motion for Judgment Upon the Administrative Record (“RHP’s Brief”) at 6 n.1. 
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DISCUSSION 
1. Clerical Error Concerning Profit Levels: 


RHP objects to the home market profit levels used by Commerce to 
calculate constructed value. RHP’s Brief at 8. RHP contends that after 
Commerce published the Preliminary Results of the review at issue, 
RHP notified Commerce that due to a clerical error, RHP had reported 
profit levels in excess of the eight percent statutory minimum level. Jd. 
RHP asserts that in actuality, RHP’s home market profit levels were 
below eight percent and, therefore, requested that Commerce use the 
statutory level instead of the reported profit levels. Id. 

According to RHP even though the error resulted from its own mis- 
take, Commerce should have corrected the error because it was obvious. 
RHP’s Brief at 9. Commerce disagreed in the Final Results stating the 
following: “The record does not establish that RHP’s profit is ‘clearly 
erroneous,’ and RHP did not attempt to correct its data in a timely man- 
ner. Therefore, we have not changed RHP’s reported profit levels.” 58 
Fed. Reg. at 39,753. RHP challenges this determination by Commerce, 
stating that financial statements illustrated that 93% of RHP’s reported 
home market sales were made at prices below the cost of production. 
RHP’s Brief at 9. In light of this information, RHP submits that it was 
obvious to Commerce that the profit levels were erroneously reported. 
Id. at 9-10. 

Commerce responds that consistent with its practices, it only makes 
corrections if a clerical error is obvious and “‘can be readily identified 
from information on the administrative record prior to the preliminary 
results of review.” Defendant’s Memorandum in Opposition to the 
Motion of RHP Bearings, RHP Bearings Inc., and United Precision 
Industries, Ltd. for Judgment Upon the Agency Record (“Commerce’s 
Brief”) at 5 (quoting Industrial Belts and Components and Parts 
Thereof, Whether Cured or Uncured, From Italy; Final Results of Anti- 
dumping Duty Administrative Review, 57 Fed. Reg. 8,295, 8,297 (1992) 
(emphasis added)). Commerce highlights RHP’s admission that it 
raised the issue of the clerical error after the publication of the Prelimi- 
nary Results. Commerce’s Brief at 6. 

Commerce further argues that the alleged error is not obvious from 
the administrative record. Jd. Commerce maintains that the fact that 
RHP reported many below cost sales does not necessarily mean that 
RHP’s overall profit was less than the statutory minimum. Id. at 7. 
Commerce supports this contention by stating that if RHP’s above cost 
sales produced a substantial profit while its below cost sales incurred 
only minor losses, it was possible for RHP to have a high profit rate. Id. 
Commerce also emphasizes that there were sales activities not covered 
in the review period at issue which could have resulted in a reasonable 
profit level. Id. 

Finally, Commerce maintains that it does not automatically apply the 
statutory minimum profit rate of eight percent if a respondent cannot 
demonstrate its actual profit level. Jd. Commerce explains that in order 
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for the statutory rate to apply, a respondent must prove that its profit 
level is below eight percent. Commerce concludes that because it did not 
conduct a verification of RHP’s cost information, it could not determine 
whether RHP’s figures were reliable. Id. at 8. 

In support of Commerce, Federal-Mogul Corporation (“Federal-Mo- 
gul”) asserts that RHP failed to prove than any error existed at all. 
Opposition of Federal-Mogul Corporation, Defendant-Intervenor, to 
Plaintiffs’ Second Motion for Judgment Upon the Administrative 
Record (“Federal-Mogul’s Brief”) at 5-6. The Torrington Company 
(“Torrington”) also supports Commerce’s treatment of RHP’s profit 
data for determining constructed value. Opposition of Defendant-Inter- 
venor The Torrington Company to the Motion of Plaintiffs’ RHP Bear- 
ings, RHP Bearings Inc., United Precision Industries, Ltd. for 
Judgment Upon the Administrative Record (“Torrington’s Brief”) at 
5-8. 

Commerce’s regulations clearly state the time limits for submission of 
factual information as follows: 


[S]ubmissions of factual information for the Secretary’s consider- 
ation shall be submitted not later than: 


* * * * * * * 
(ii) For the Secretary’s final results of an administrative review 


* * * the earlier of the date of publication of notice of preliminary 
results of review or 180 days after the date of publication of notice of 


initiation of the review; * * * 
% * * * * * * 


(3) The Secretary will not consider in the final determination or 
the final results * * * any factual information submitted after the 
applicable time limit. 


19 C.ER. § 353.31(a) (1993). It is undisputed that RHP’s submission of 
data correcting the reported profit levels was untimely. See RHP’s Brief 
at 8. The Court has acknowledged that “Commerce is not required to 
correct a respondent’s errors when the respondent has reported erro- 
neous data and has failed to timely correct it.” RHP Bearings v. United 
States,19CIT__, , 875 F. Supp. 854, 856 (1995). See NSK Ltd. v. 
United States, 16 CIT 74 745, 749, 798 F. Supp 721, 725 (1992), aff'd, 996 
F.2d 1236 (Fed. Cir. 1993). See also Sugiyama Chain Co. v. United States, 
16 CIT 526, 533, 797 F. Supp. 989, 995 (1992). 

However, even if corrected information has been untimely filed and 
rejected by Commerce, the Court may remand the issue to Commerce to 
adjust calculations where the “error was so egregious and so obvious 
that the failure to correct it was an abuse of discretion and undermined 
the interests of justice.” Technoimportexport v. United States, 15 CIT 
250, 258-59, 766 F. Supp. 1169, 1178 (1991). In RHP Bearings, 19 CIT at 

, 875 F Supp. at 857, the Court stated: “An error, although untimely 
filed, is eligible for correction if the error is obvious from an examination 
ofthe administrative record which is before Commerce at the time of the 
preliminary results and the newly submitted information is obviously 





U.S. COURT OF INTERNATIONAL TRADE 79 


correct” (citing NSK Ltd., 16 CIT at 749, 798 F Supp. at 725). Thus, the 
Court must determine whether the error was obvious based on the 
administrative record at the time of the publication of the Preliminary 
Results, and whether the information subsequently submitted by RHP 
was obviously correct. 

In its submission after the publication of the Preliminary Results, 
RHP reported the following: 


The level of profit as a percentage of cost of production soared to 
over 30 percent in eight of the sixteen sample calculations, and to 
over 63 percent in nearly a fifth of the calculations. In one of the 
sample calculations, profit as a percentage of the cost of production 
was over 87 percent. 

A review of the record indicates that these profit rates are clearly 
erroneous, and that the actual profit rates are below the 8 percent 
minimum rate. As the Department stated in the analysis memoran- 
dum addressing the RHP review, it disregarded RHP’s below-cost 
sales in the home market in substantial quantities over an extended 
period of time.” 


Case Brief of RHP Bearings and RHP Bearings Inc. (“Case Brief”) PR. 
Document No. 195, Fiche 83, Frame 45. RHP referred Commerce to the 
financial statements which revealed that all three of the Company’s 
manufacturing divisions operated at a loss. RHP’s Brief at 9. 

The Court agrees with Commerce that the information on the record 
does not support RHP’s contention that the error was clearly obvious. 
An error that requires searching through financial statements is not 
obvious. In addition, as Commerce points out, there are plausible 
explanations for the discrepancy between the home market profit levels 
reported and RHP’s below cost sales. RHP does not assert that all of its 
sales were made at prices below the cost of production. See RHP’s Brief 
at 9. As such, it is possible that the sales that were not made at below cost 
produced high profits. 

RHP’s reliance on Koyo Seiko Co. v. United States, 14 CIT 680, 746 F. 
Supp. 1108 (1990), is misplaced as the facts of the instant case are 
readily distinguishable. In Koyo, the Court remanded to Commerce to 
correct errors brought to its attention during post-final determination 
proceedings. In its reasoning, the Court stated that “what is most per- 
suasive * * * is that the use of the incorrect data resulted in such absurd 
results as would certainly alert the ITA analysts to a discrepancy.” 14 
CIT at 683, 746 F. Supp. at 1111. The “absurd results” were “both nega- 
tive and positive dumping margins in excess of 16,000%.” Id. at 683 n.4, 
746 F. Supp. at 1111 n.4. RHP does not argue that those results are anal- 
ogous to the results in the case at bar. 

A further distinction from the facts of Koyo, is that the alleged errors 
are not clearly clerical or transcription errors. In Koyo, no further fac- 
tual analysis would have been necessary to correct the clerical errors. Id. 
at 682, 746 F. Supp. at 1110. In contrast, RHP’s error would require 


2The public record of this administrative review is designated “PR.” 
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Commerce to further examine the facts. There is no evidence supporting 
RHP’s contention that the untimely submitted information was 
obviously correct. Broad statements that the reported profit levels were 
inaccurate are not enough to require Commerce to find that the actual 
profit rates were below eight percent. In Sugiyama, 16 CIT at 533, 797 F. 
Supp. at 996, the court upheld Commerce’s refusal to correct errors due 
to the plaintiffs’ reporting of erroneous credit expense figures for sales 
pertaining to related home market distribution. The court observed 
that “if the burden of compiling, checking, rechecking, and finding mis- 
takes in the submission of Plaintiffs were placed upon Commerce, it 
would transform the administrative process into a futility.” Jd. at 531, 
797 F. Supp. at 994. In reference to the specific errors alleged, the court 
stated: 


The errors in the instant case do not appear to be inadvertent cleri- 
cal or transcription errors. The alleged errors reported on the tape 
might be Plaintiffs’ failure to correctly calculate their home market 
credit expense or a failure to correctly report to Commerce the for- 
mula actually used on its computer tape and printout * * *. The 
errors may have been substantial and substantive from Plaintiffs’ 
point of view. They were certainly not inadvertent clerical or tran- 
scription mistakes. They were not obvious. 


Id. at 532, 797 F. Supp. at 995. Similarly, RHP’s erroneous reporting of 
its profit levels is not a simple clerical or transcription error. The error 
could be due to RHP’s failure to accurately calculate the profit levels. 
Commerce should not be required to determine whether RHP properly 
calculated its own profit levels. Plaintiffs “cannot expect Commerce, 
with its limited resources, to serve as a surrogate to guarantee the cor- 
rectness of submissions.” Murata Mfg. Co. v. United States, 17 CIT 259, 
265, 820 F. Supp. 603, 607 (1993) (citing Sugiyama, 16 CIT at 532, 797 F. 
Supp. at 995). Hence, the Court finds that Commerce’s rejection of 
RHP’s untimely submission of profit level data is supported by substan- 
tial evidence on the agency record. 


2. Clerical Error Concerning “Zero Price” Transactions: 


RHP claims that due toa clerical error, it inadvertently included in its 
response a group of “zero price” transactions that were actually stock 
transfers. RHP’s Brief at 10. According to RHP, when it transferred 
stock within its warehouse during the period of review, it recorded two 
“zero price transactions,” one with a negative quantity and one with a 
positive quantity. Jd. RHP submits that due to a clerical error, when the 
“positive-quantity transaction” was reported, a space was inadvertently 
deleted from the relevant invoice number. Id. at 10-11. RHP explains 
that as a result of this error, the “positive-quantity transactions” were 
not matched against the “negative-quantity transactions” and, there- 
fore, the transactions did not cancel each other out. Jd. at 11. RHP 
argues that Commerce improperly treated these transactions as sam- 
ples ignoring RHP’s submission of an affidavit of the President of RHP 
Bearings Inc. explaining RHP’s standard practice with respect to inter- 
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nal stock transfers. Jd. RHP asserts that these “transactions” were not 
actually transactions or samples but, rather, “record-keeping notations 
to account for internal stock transfers.” Id. 

RHP further contends that this error was evident from the record and 
not based on the submission of new factual information. Jd. at 11-12. 
RHP maintains that by comparing the vendor numbers contained on 
the list of those vendors who received samples with the vendor numbers 
for the zero-price transactions reported, it is clear that only seven of the 
reported zero-price transactions were samples while the remainder 
were internal stock transfers. Jd. at 12. RHP maintains that fairness 
and accuracy require the correction of this clerical error. Jd. at 12-13. 
RHP further claims that its arguments are consistent with Commerce’s 
established policy of correcting obvious clerical errors. Id. at 13. 

In the Final Results, Commerce declined to correct the error stating 
the following: 


The Department’s general practice is only to correct clerical errors 
if the existence of the errors and the accuracy of the correction can 
be determined from the existing administrative record. The alleged 
error is not evident from the record, and the factual information 
submitted by RHP is untimely. Therefore, we included the alleged 
stock transfers in our analysis. 


Final Results, 58 Fed. Reg. at 39,780. Commerce supports this decision 
by arguing that it is not responsible for a respondent’s failure to accu- 
rately report its own data. Commerce’s Brief at 9. Commerce points out 
that RHP had ten months between the time of its first submission and 
the publication of the Preliminary Results within which to check the 
accuracy of its data. Id. at 9-10. Commerce also asserts that RHP was in 
the best position to discover its own error. Id. at 10-11. 

Commerce further responds that it is only required to correct an error 
on the basis of an untimely submission if the error is obvious from the 
administrative record at the time the error is brought to Commerce’s 
attention. Jd. at 11. According to Commerce, there was no obvious evi- 
dence in the administrative record concerning the alleged error. Jd. 

Federal-Mogul and Torrington both support Commerce’s refusal to 
correct the alleged error concerning “zero-price” transactions. Federal- 
Mogul’s Brief at 8-10; Torrington’s Brief at 9-12. 

The first issue is whether RHP submitted new factual information. 
The Court is of the opinion that the affidavit of Alistair Crannis attached 
to RHP’s Case Brief constituted new factual information. See Affidavit 
of Alistair Crannis, PR. Document No. 195, Fiche 83, Frames 66-68. 
RHP attempts to distinguish the affidavit from factual submissions by 
labeling it a document “intended to assist in the interpretation of an 
obvious inconsistency.” RHP’s Brief at 11 n.2. RHP’s characterization, 
however, begs the question by assuming the error is obvious. As dis- 
cussed below, the Court finds that the error is not obvious and, there- 
fore, the affidavit is more than a mere explanation of an obvious error. 
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The affidavit is in fact the type of factual information that is barred if it 
is untimely submitted pursuant to 19 C.FR. § 353.31(a). 

There is no question that the factual submission on May 18, 1993, 
three weeks after the publication of the Preliminary Results, was 
untimely. It is also clear from the Affidavit of Alistair Crannis that RHP 
could have notified Commerce of the error at an earlier date: 


Although RHP Bearings Inc. produced this list last fall, and was 
thus aware of the clerical error underlying the inclusion of these 
stock transfer transactions in RHP sales records, the effort was not 
addressed in RHP’s response to the Department’s questionnaire. 
Consequently, these transactions were inadvertently included in 
RHP’s questionnaire response. 


PR. Document No. 195, Fiche 83, Frame 68. RHP does not explain why 
it waited until the publication of the Preliminary Results to notify Com- 
merce of an error it had discovered months earlier. This Court stated in 
RHP Bearings, “(a] respondent in an antidumping proceeding bears the 
burden of preparing and providing Commerce with an accurate submis- 
sion within the prescribed statutory deadline.” 19 CIT at , 875 F 
Supp. at 857 (relying on NSK Lid. v. United States, 17 CIT 590, 5 593, 825 
F. Supp. 315, 319 (1993); Chinsung Indus. Co. v. United States, 13 CIT 
103, 106, 705 F Supp. 598, 601 (1989)). RHP knew of the error in the fall 
of 1992 and the Preliminary Results were published on April 27, 1993. 
As such, there was ample time for RHP to correct the error within the 
time limits of 19 C.ER. § 353.31(a). Thus, in order for RHP to prevail, it 
must demonstrate that the error was obvious from the administrative 
record. 

Applying the same standards discussed in the Court’s analysis of the 
previous issue, the Court agrees with Commerce that the claimed error 
was not obvious from the record. The analysis in which RHP urges Com- 
merce to engage undermines the assertion that the error was obvious. It 
would be too much of a burden to require Commerce to compare a 
response in one section of a questionnaire to an appendix to another sec- 
tion of a questionnaire to determine whether the respondent made an 
error. RHP’s assertion that Commerce is capable of performing such a 
task misses the point. See Reply Briefin Support of Plaintiffs’ Motion for 
Judgment Upon the Agency Record (“RHP’s Reply Brief”) at 11. The 
applicable standard is not whether Commerce possesses the ability to 
compare data reported in different sections but, rather, whether the 
“error was so egregious and so obvious that the failure to correct it was 
an abuse of discretion and undermined the interests of justice.’” RHP 
Bearings, Id. at , 875 F Supp. at 857 (quoting Technoimportexport, 
15 CIT at 258-59, 76 766 F. Supp. at 1178)). An error that requires the com- 
parison described by RHP does not rise to the level of being obvious or 
egregious and Commerce neither abused its discretion nor undermined 
the interests of justice. Thus, Commerce’s decision to reject RHP’s 
untimely submission and refuse to correct the alleged error was sup- 
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ported by substantial evidence on the agency record and consistent with 
law. 


3. Error in SAS Computer Program: 

RHP claims that it discovered an error in Commerce’s SAS computer 
program which resulted in the failure of Commerce to deduct home mar- 
ket indirect selling expenses from many RHP constructed value trans- 
actions in violation of sections 773(a)(2) & (b) of the Tariff Act of 1930, as 
amended, 19 U.S.C. §§ 1677b(a)(2) & (b) (1988). RHP’s Brief at 13-14. 
RHP contends that in spite of Commerce’s agreement to correct the 
error, it failed to do so in the Final Results. Id. at 16. __ 

At the oral argument held on December 8, 1994, Commerce stated 
that it would inform the Court as to whether it had indeed failed to cor- 
rect the error. By letter dated December 12, 1994, Commerce suggested 
that a remand is necessary to correct the error in the SAS computer pro- 
gram. 

In light of Commerce’s failure to correct the error for the Final 
Results, the Court agrees that a remand is necessary. As such, the Court 
remands to correct the error in the SAS computer program. 

4. Technical Service Expenses: 

During the period of review, RHP incurred technical service expenses 
(“TSEs”) generated by its technical service department in the United 
Kingdom which provided support to customers in the United States, the 
United Kingdom and third countries. RHP reported its TSEs as indirect 
selling expenses in both the United States and United Kingdom mar- 
kets. Commerce, however, treated RHP’s technical serviee expenses as 
direct expenses for United States price (“USP”) purposes and as indi- 
rect expenses for home market purposes. See Final Results, 58 Fed. Reg. 
at 39,742. 

RHP claims that Commerce improperly classified its United States 
TSEs as direct expenses. According to RHP Commerce only treats TSEs 
as direct selling expenses when a respondent demonstrates that the 
expenses are directly related to the specific sales under investigation. 
RHP’s Brief at 17. RHP argues that it does not maintain any records 
that tie TSEs directly to particular products, customers or markets. Id. 
at 18. RHP points out that Commerce treated all TSEs as indirect 
expenses in the first administrative review. Id. 

RHP also objects to Commerce’s use of adverse best information 
available (“BIA”). RHP maintains that the initial questionnaire only 
requested a description of the expenses and the basis for any claim ifthe 
expenses were direct, and never asked for any information concerning 
expenses reported as indirect. Id. at 19-20. In addition, RHP contends 
that Commerce’s supplemental questionnaire did not contain a request 
for further information on TSEs and did not ask for a breakdown of fixed 
and variable costs. Jd. at 20. RHP notes that it could not have supplied 
such information even if Commerce had requested it. Jd. RHP concludes 
that Commerce cannot apply adverse BIA on the basis of the failure of a 
respondent to supply nonexistent information. Id. at 20-21. 
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Commerce addressed RHP’s technical service expenses in the Final 
Results, stating: 


In the questionnaire, we requested that respondents separate tech- 
nical service expenses into direct and indirect portions, stating that 
direct selling expenses were those services that could be directly 
related to sales of the subject merchandise. Because there is an 
incentive for respondents to report selling expenses as indirect in 
the Unites States and direct in the home market, there is a burden 
on respondents to demonstrate “the indirectness of United States 
expenses and the directness of home market expenses.” When 
respondents fail to report technical service expenses in direct and 
indirect portions, it is our practice to treat the expenses as direct in 
the United States and as indirect in the home market. 
* * * * * * * 


RHP also did not separate its technical service expenses into 
direct and indirect portions. RHP was further aware of the 
Department’s requirements because the Department specifically 
addressed the issue of RHP’s technical services in the last review 
and found that RHP should have separated its expenses into direct 
and indirect portions. Therefore, we considered RHP’s technical 
service expenses as direct in the United States and as indirect in the 
home market. 


58 Fed. Reg. at 39,742 (citations omitted). 
This Court upheld Commerce’s approach as applied to RHP during 


the second administrative review. RHP Bearings, 19CITat__—«, 875 F. 
Supp at 858-59. RHP’s arguments in that case were identical to the ones 
in the instant case. The Court will not further address this issue as it 
affirms Commerce’s treatment of RHP’s technical service expenses in 
the U.S. market. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
Commerce to correct the clerical error in the SAS computer program. 
Commerce’s Final Results, to the extent challenged herein, are sus- 
tained in all other respects. 

The remand results are due within ninety (90) days of the date that 
this opinion is entered. Any comments or responses by the parties to the 
remand results are due within thirty (30) days thereafter; any rebuttal 
comments are due within fifteen (15) days of the date that responses or 
comments are due. 
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MEMORANDUM AND OPINION 


GOLDBERG, Judge: This matter is before the Court on motions for 
judgment on the agency record made pursuant to USCIT Rule 56.2 by 


respondent, Onoda Cement Co., Ltd. (“Onoda”), and petitioner, the Ad 
Hoc Committee of Southern California Producers of Gray Portland 
Cement (“Committee”). In their motions, Onoda and the Committee 
challenge the final results of the first antidumping duty administrative 
review concerning gray portland cement and clinker from Japan, which 
the United States Department of Commerce, International Trade 
Administration (“Commerce”) issued and amended in 1993. Gray Port- 
land Cement and Clinker From Japan, 58 Fed. Reg. 48,826 (1993); Gray 
Portland Cement and Clinker From Japan, 58 Fed. Reg. 53,705 (1993) 
(“Final Results”). The Court exercises its jurisdiction pursuant to 28 
US.C. § 1581(c) (1988). 


DISCUSSION 


In deciding a motion for judgment on the agency record, the Court 
analyzes whether Commerce’s determination is “unsupported by sub- 
stantial evidence on the record, or otherwise not in accordance with 
law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is more 
than a mere scintilla. Ceramica Regiomontana, S.A. v. United States, 10 
CIT 399, 405, 636 F. Supp. 961, 966 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 
F.2d 1137 (1987). Substantial evidence is “such relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion.” 
Matsushita Elec. Indus. Co. v. United States, 3 Fed. Cir. (T) 44, 51, 750 
F.2d 927, 933 (1984) (citing Consolidated Edison Co. v. N.R.L.B., 305 
US. 197, 229 (1938)). 
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In moving for judgment on the agency record, the parties raise a total 
of ten issues for the Court’s review, Specifically, Onoda contests the fol- 
lowing six aspects of Commerce’s final results: (1) whether Commerce 
erred by comparing U.S. sales of type II cement with home market sales 
of type N cement; (2) whether Commerce erred by treating expenses 
related to Onoda’s home market service stations as indirect expenses; 
(3) whether Commerce erred by treating the cost of transporting Onoda 
cement from U.S. ports to ready-mix plants as further manufacturing 
costs; (4) whether Commerce erred by failing to deduct from the sales 
revenue of Onoda’s related importer, Lone Star Northwest (“Lone 
Star”), freight-out and inland insurance expenses incurred when Lone 
Star transported cement to unrelated customers; (5) whether Com- 
merce erred in calculating terminal expenses for Onoda’s sales of 
cement in Washington; and (6) whether Commerce erred by calculating 
duties on the basis of all sales, rather than all entries, made during the 
period of review.! In addition, the Committee contests the following four 
aspects of Commerce’s final results: (1) whether Commerce erred by 
granting a difference in merchandise adjustment to Onoda; (2) whether 
Commerce failed to treat pre-sale moving expenses in a manner consis- 
tent with Ad Hoc Committee of AZ-NM-TX-FL Producers of Gray Port- 
land Cement v. United States, __ Fed. Cir.(T)___—_—_ 18 F3d. 398 (1994); 
(3) whether Commerce failed to deduct from U.S. price all relevant 
freight expenses incurred when Lone Star shipped concrete to unre- 
lated customers in the United States; and (4) whether Commerce erred 


in calculating the amount of home market service station expenses to 


include in cost of production. The Court will address each of these issues 
in turn. 


A. ONopDA’sS CHALLENGES 


1. Commerce’s Comparison of U.S. Sales of Type II Cement with Home 
Market Sales of Type N Cement: 

Onoda claims that Commerce’s decision to compare U.S. sales of type 
II cement with home market sales of type N cement in the underlying 
administrative review was neither supported by substantial evidence 
nor in accordance with law. Onoda asserts that Commerce initially 
declined to compare type II with type N because type N has a higher tri- 
calcium aluminate level, and this makes it less resistant to sulfates than 
type II. Then, according to Onoda, Commerce inexplicably used type N 
as a comparison in reaching its final results, when it should have used 
constructed value instead. The Court finds that Onoda’s argument 
lacks merit. 

In determining whether a foreign manufacturer is selling merchan- 
dise at less than fair value in the United States, and to calculate a dump- 
ing margin, Commerce attempts to compare U.S. sales of the subject 
merchandise with sales of identical merchandise in the home market. 


1 The Court notes that in Onoda’s Rule 56.2 motion, Onoda originally raised one additional issue: whether Com- 
merce erred by excluding from its foreign market value calculation home market sales to related distributors. However, 
Onoda subsequently ded its plaint to withdraw this issue. Consequently, the Court will not review the issue. 
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See 19 U.S.C. § 1677b(a)(1)(A) (1988); Hussey Copper, Ltd: v. U.S., 17 
CIT 993, 995, 834 F Supp. 413, 417 (1993). If identical home market 
merchandise is unavailable, Commerce attempts to compare U.S. sales 
of the subject merchandise with sales of the most similar home market 
merchandise. Hussey Copper, 17 CIT at 995, 834 F Supp. at 417. If other 
categories of similar merchandise are not available, similar merchan- 
dise may consist of: 

Merchandise— 


(i) produced in the same country and by the same person and of 
the same general class or kind as the merchandise which is the sub- 
ject of the investigation, 

(ii) like that merchandise in the purposes for which used, and 

(iii) which the administering authority determines may reason- 
ably be compared with that merchandise. 


19 U.S.C. § 1677(16)(C) (1988). If Commerce cannot find any similar 
home market merchandise, then Commerce may resort to using 
constructed value in making its comparison. 19 U.S.C. § 1677b(a)(2) 
(1988). 

In this case, Commerce could not compare U.S. sales of type II cement 
with identical home market merchandise because Onoda does not sell 
identical merchandise in the home market. Commerce therefore 
attempted to find the home market model that is most similar to type II. 
Commerce rejected the most physically similar home market cement, 
type M, because its variable cost of manufacture differs too much from 
that of type II.2 Commerce consequently asked Onoda to provide it with 
information about other home market cements that could be compared 
with type II. Onoda recommended that: 


the Department should use Type N as a basis for comparison to 
Type II. Type N would be an appropriate second choice for compari- 
son because it is closest in cost to Type II * * *. In addition to being 
the closest in cost, Type N has many similar uses to Type II in gen- 
eral construction i civil engineering. 


Public Document (“Pub. Doc.”) 42, Confidential Document (“Conf. 
Doc.”) 13 (citation omitted) (emphasis added). 

Upon first examination, Commerce found that it could not compare 
type N with type II because type N’s higher tricalcium aluminate level 
makes it less resistant to sulfates than type II, and consequently, the two 
cements are not used for identical purposes. Pub. Doc. 52, Conf. Doc. 20. 
Before issuing its final results, however, Commerce reviewed the gov- 
erning statute, 19 U.S.C. § 1677(16)(C) (1988), and realized that the 
statute requires similar products to have like purposes, and not identi- 
cal purposes. Final Results, 58 Fed. Reg. 48,827. With this in mind, Com- 
merce reconsidered its earlier decision regarding type N, and it 


determined that it could compare type N with type II pursuant to 
§ 1677(16)(C). 


- Type M failed Commerce’s twenty percent difference in merchandise test. Public Document 52, Confidential Docu- 
ment 20. 
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Upon review, the Court finds that Commerce’s ultimate decision to 
compare type N with type II is supported by substantial evidence and 
otherwise in accordance with law. First, none of the parties dispute that 
type II and type N are of the same class or kind, i.e. gray portland 
cement. Second, as Onoda pointed out when it recommended that Com- 
merce use type N, type II and type N have like purposes when used in 
general construction and civil engineering projects. Final Results, 58 
Fed. Reg. 48,827; Pub. Doc. 42, Conf. Doc. 13. Third, it is reasonable to 
compare type N with type II because the variable cost of manufacture 
difference between type N and type II is less than 20 percent of the total 
cost of manufacture of type II. Final Results, 58 Fed. Reg. 48,828, Pub. 


Doc. 52, Conf. Doc. 20. Accordingly, the Court affirms this aspect of the 
final results. 


2. Commerce’s Treatment of Expenses Related to Onoda’s Home 
Market Service Stations as Indirect Expenses 

Onoda claims that Commerce erred by classifying expenses related to 
certain Japanese service stations, in which Onoda temporarily stores 
cement, as warehousing expenses. Onoda further claims that Com- 
merce erred by treating the home market service station expenses as 
indirect selling expenses. According to Onoda, Commerce should clas- 
sify the expenses as movement expenses because the service stations 
serve as an integral part of Onoda’s system of transporting cement to 
customers; Onoda uses the service stations in the process of transfer- 
ring cement from water transportation to land transportation, and vica 
versa. Further, according to Onoda, Commerce should treat the home 
market service station expenses as direct selling expenses and make an 
adjustment to account for them in its comparison of foreign market 
value (“FMV”) and U.S. price. The Court does not agree. 

In calculating FMV, Commerce can make an allowance for differences 
in the circumstances of sale if it is satisfied that they caused any differ- 
ence between U.S. price and FMV. 19 U.S.C. § 1677b(a)(4)(B) (1988).3 
The circumstances for which Commerce makes an allowance must gen- 
erally “bear a direct relationship to the sales compared.” 19 C.FR. 
§ 353.56(a)(1) (1993) (emphasis added). More specifically, the home 
market expenses for which Commerce makes an allowance must, as a 
general matter, be directly tied to specific sales or specific customers. 
Hussey Copper, 17 CIT at 1001, 834 F Supp. at 421. If the expenses are 
not directly tied to specific sales, but are incurred to advance sales in 
general, then Commerce may treat them as indirect selling expenses. Id. 
In cases in which Commerce examines exporter’s sales price, Commerce 
may deduct indirect expenses from FMV under the statutory provision 


319 U.S.C. § 1677b(a)(4)(B) provides: 


In determining [FMV], if it is established to the satisfaction of the ry sy authority that the amount of any 
difference between the [U.S.] Price and the [FMV] (or the fact that the [U.S.] Price is the same as the [FMV)) is 
wholly or partly due to — 


* * « * * 


e 
(B) other differences in circumstances of sale; 
* * * * * * * 
then due allowance shall be made therefor. 
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for differences in the circumstances of sale, but only up to the level of 
indirect expenses incurred in the United States. 19 C.FR. § 353.56(b)(2) 
(1993). 

Upon review, the Court finds that Commerce’s decision to classify 
Onoda’s home market service station expenses as warehousing 
expenses, and to treat them as indirect selling expenses, is supported by 
substantial evidence and otherwise in accordance with law for several 
reasons. First, Onoda has not earmarked the cement held in the service 
stations for particular sales or particular customers; indeed, Onoda 
admits that the service stations temporarily store cement that is await- 
ing sale. Final Results, 58 Fed. Reg. 48,828. Second, Onoda failed to sub- 
mit evidence showing that service stations differ from warehouses in 
their physical structure. See Id. Third, some repacking, a job that is 
traditionally done at warehouses, is done at the service stations. /d.; 
Pub. Doc. 107, Conf. Doc. 46. Fourth, Commerce found evidence to indi- 
cate that the service stations are not entirely necessary to transport 
cement to customers; some cement enters and leaves the service sta- 
tions by the same means of transportation, and some cement is never 
stored at the service stations before it is delivered to customers. Final 
Results, 58 Fed. Reg. 48,828; Pub. Doc. 107, Conf. Doc. 46. Accordingly, 
the Court affirms this aspect of Commerce’s final results. 


3. Commerce’s Treatment of the Cost of Transporting Onoda Cement 
From U.S. Ports to Ready-Mix Plants as Further Manufacturing 


Costs: 


Onoda’s related importer, Lone Star, receives Onoda cement at U.S. 
ports and further manufactures some of this cement into ready-mix con- 
crete. Onoda argues that Commerce erred by treating the cost of trans- 
porting Onoda cement from U.S. ports to ready-mix plants as further 
costs of manufacture, and by deducting the costs from U.S. price. Onoda 
claims that the transportation costs do not meet statutory requirements 
for further costs of manufacture because they are not incurred directly 
as a result of manufacture or assembly performed on the cement. The 
Court does not agree. 

When a foreign manufacturer ships merchandise to a related 
importer in America, Commerce will deduct from U.S. price increased 
value added to the merchandise by a process of manufacture or assembly 
performed after importation and before sale to an unrelated customer. 
19 U.S.C. § 1677a(e)(3) (1988). Commerce determines how much to 
deduct as increased value “from the cost of material, fabrication, and 
other expenses incurred in” the “process of production or assembly per- 
formed on the merchandise” during the relevant time frame. 19 C.FR. 
§ 353.41(e)(3) (1993) (emphasis added). 

In this case, the Court finds that substantial evidence supports Com- 
merce’s decision to deduct costs incurred moving cement from U.S. 
ports to ready-mix plants as increased value added to the merchandise. 
First, the transportation costs are necessarily incurred in @ process of 
manufacture performed on the merchandise; Lone Star must move the 
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cement from U.S. ports to ready-mix plants in order to process the 
cement into ready-mix concrete. Second, the transportation costs are 
incurred during the relevant time frame, i.e. after importation and 
before sale to an unrelated customer. Accordingly, the Court affirms this 
aspect of the final results. 


4. Commerce’s Deduction from the Sales Revenue of Onoda’s Related 
Importer, Lone Star, of Freight-Out and Inland Insurance Expenses 
Incurred When Lone Star Transported Cement to Unrelated Cus- 
tomers in the United States: 


Onoda’s related importer, Lone Star, incurred freight-out and inland 
insurance expenses in transporting ready-mix concrete to unrelated 
customers. Onoda asserts that Commerce erred by failing to deduct 
these expenses from Lone Star’s sales revenue when it calculated the 
per-sale profit for value-added ready-mix sales. Onoda further asserts 
that Commerce’s error artificially increased the margin on ready-mix 
sales. Commerce agrees that the Court should remand this issue so that 
Commerce can reexamine its treatment of freight-out and inland insur- 
ance expenses. While the Committee does not deny that Commerce 
erred in its calculation of these expenses, the Committee argues that 
Onoda should be estopped from raising this argument because it did not 
raise this issue in the appropriate manner during the underlying admin- 
istrative review. According to the Committee, Onoda failed to exhaust 
its administrative remedies because it did not challenge Commerce’s 
treatment of Lone Star’s freight-out and inland insurance expenses 
after the issuance of the preliminary results. Instead, Onoda raised this 
issue as a ministerial error after the issuance of the final results.* 

Exhaustion of administrative remedies is generally required before a 
litigant may raise a claim in a civil action. Wieland Werke, AG v. United 
States, 13 CIT 561, 567, 718 F Supp. 50, 55 (1989). This is because “[a] 
reviewing Court usurps the agency’s function when it sets aside a deter- 
mination upon a ground not previously presented and deprives the 
agency of an opportunity to consider the matter, make its ruling, and 
state the reasons for its action.” Jd. (citations omitted). 

When Onoda objected to Commerce’s failure to deduct freight-out 
and inland insurance expenses from Lone Star’s sales revenue as a min- 
isterial error, Commerce issued a memorandum that addressed the 
issue. Pub. Doc. 132, Conf. Doc. 63. Hence, Commerce considered the 
matter, made its ruling, and stated reasons for its action. Although 
Onoda may not have exhausted its administrative remedies in the most 
appropriate manner, Onoda’s actions did result in the exhaustion of 
administrative remedies in this case. Indeed, Commerce does not deny 


4 The facts at hand raisea question as to whether Commerce waives the exhaustion issue by failing to raise it itself, or 
whether the Committee may raise the exhaustion issue instead of Commerce. However, because the Court finds that 
Onoda has exhausted its administrative remedies, it will not address this question. Compare Cutler v. Hayes, 818 F.2d 
879, 891 (D.C. Cir. 1987) (finding that agency’s failure to raise exhaustion issue, paired with futility of exhaustion, 
constitutes waiver of the issue despite the fact that intervenor-defendant has raised the issue) with Power Plant Div., 
Brown & Root, Inc. v. Occupational Safety and Health Review Comm’n, 673 F.2d 111, 112-14 (5th Cir. 1982) (finding 
that agency’s failure to raise exhaustion issue does not constitute waiver of the issue). 
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that it had the opportunity to examine this issue; instead, it asks for the 
opportunity to reexamine it. Upon review, the Court finds that Onoda 
may raise this issue and remands the issue for reexamination by Com- 
merce. 


5. Commerce’s Calculation of Terminal Expenses for Onoda’s Sales of 
Cement in Washington: 


Onoda sold cement to an unrelated distributor in America. This dis- 
tributor in turn leased an import terminal located in Washington from 
Onoda’s related U.S. importer, Lone Star. As part of its rent, the distrib- 
utor paid Lone Star a percentage of the profit that it made selling Onoda 
cement. Onoda claims that Commerce incorrectly calculated Lone 
Star’s net Washington terminal expenses because Commerce failed to 
offset the expenses that Lone Star incurred running the Washington 
terminal by the percentage of profit that Lone Star received as rent from 
the unrelated distributor. The calculation of Lone Star’s net terminal 
expenses is significant to Onoda because Commerce deducted net termi- 
nal expenses in its calculation of U.S. price. 

Onoda’s argument is based on a misunderstanding of how Commerce 
calculated Lone Star’s net Washington terminal expenses. This misun- 
derstanding may have been fostered by a typographical error in a memo- 
randum issued by Commerce. In that memorandum, Commerce 
inadvertently wrote that it had found that Lone Star’s net terminal 
expenses were $20,000 less than Onoda had indicated in a case brief that 
it had filed. Pub. Doc. 132; Conf. Doc. 63. In spite of the error, however, 
Commerce actually found that the net terminal expenses were the same 
amount that Onoda had indicated in its case brief. Indeed, Commerce 
had properly offset Lone Star’s total Washington terminal expenses by 
the amount of profit that Lone Star received from the distributor. Con- 
sequently, the Court finds that Commerce’s calculation of Lone Star’s 
net Washington terminal expenses is supported by substantial evidence 
and otherwise in accordance with law. The Court therefore affirms this 
aspect of the final results. 


6. Commerce’s Calculation of Duties on the Basis of All Sales, Rather 
Than All Entries, Made During the Period of Review: 


Onoda argues that Commerce erred by calculating duties on the basis 
of all sales, rather than all entries, made during the period of review. 
Onoda further argues that Commerce’s error results in the following 
improper consequences: (1) the margin calculation includes sales of 
merchandise entered before the suspension of liquidation; (2) the mar- 
gin calculation fails to include merchandise that was entered during the 
review period, but sold after the review period ended; and (3) the statu- 
tory “cap” which limits the rate of duty that may be assessed against 
entries made between the preliminary less than fair value determina- 
tion and the publication of the International Trade Commission’s 
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(“ITC’s”) injury determination will be violated.5 In response, Com- 
merce argues that the Court has previously held that it is in accordance 
with law for Commerce to calculate a dumping margin based upon all 
sales made during the review period. In addition, Commerce asserts 
that during the underlying review, Onoda failed to raise the following 
two arguments: (1) the margin calculation includes sales of merchan- 
dise entered prior to suspension of liquidation; and (2) the statutory 
duty cap will be violated. Therefore, according to Commerce, Onoda 
should be estopped from raising these arguments in this action. In its 
response, the Committee takes the estoppel argument a step further 
than Commerce: The Committee asserts that the only argument that 
Onoda raised during the underlying review was that the margin calcula- 
tion should include merchandise that was entered during the period of 
review, but sold after the review period ended. According to the Commit- 
tee, Onoda cannot raise any other arguments in this action because it 
failed to exhaust its administrative remedies.® 

At the administrative level, Onoda argued “that the Department 
should include in its calculation of the antidumping margin sales that 
were made after the review period ended but for which the merchandise 
entered during the review period” because “the Department has the 
statutory authority to assess margins on entries rather than sales.” 
Final Results, 58 Fed. Reg. 48,832. Although Onoda has embellished its 
argument in bringing it before the Court, it did raise the issue suffi- 
ciently to let Commerce consider the matter, make its ruling, and state 
the reason for its ruling. Wieland Werke, 13 CIT at 567, 718 F. Supp. at 
55. This is illustrated by the fact that Commerce responded to Onoda’s 
argument at length in the final results.’ Consequently, the Court finds 
that Onoda has exhausted its administrative remedies sufficiently for 
the Court to review the issue of whether Commerce erred by calculating 
duties on the basis of all sales, rather than entries, made during the 
period of review. In reviewing this issue, the Court will address the alleg- 
edly improper consequences that Onoda claims will result from Com- 
merce’s chosen methodology. 


5 The statutory duty cap is set forth at 19 U.S.C. § 1673f(a) (1988). This section provides: 


If the amount of cash deposit collected as security for an estimated antidumping duty under section 1673b(d)(2) of 
this title is different from the amount of the antidumping duty determined under an antidumping duty order pub- 
lished under section 1673¢e of this title, then the difference for entries of merchandise entered, or withdrawn from 
warehouse, for consumption before notice of the affirmative determination of the Commission under section 
1673d(b) of this title is published shall be — 

(1) disregarded, to the extent the cash deposit collected is lower than the duty under the order, or 

(2) refunded, to the extent the cash deposit is higher than the duty under the order. 

6 See note 4 supra. 


7 Commerce responded to Onoda’s argument by stating: 


Our preferred methodology in reviewing ESP transactions is to review sales, rather than entries, due to the lag 
between entry dates and sales dates that openly is endemic to ESP transactions. If we were to set the parameters 
of ESP reviews based on entry dates, we would be precluded from completing our reviews in a timely manner 
because the review would have to be conducted after all relevant sales were made. While Onoda may have the rele- 
vant sales data available in conjunction with the entries during the period of review, unless Onoda could provide 
such data consistently from review to review, the potential for missed sales or the double counting of sales exists. 
Thus, in these final results of review, as in the preliminary results of review, we have reviewed all sales made during 
the review period, rather than all shipments entered during the review period ***. Any sales made pursuant to 
entries in this review period which occurred after the close of the period will be reviewed in the next administrative 
review. 


Final Results, 58 Fed. Reg. 48,832. 
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In NSK Lid. v. United States, 17 CIT 590, 594-95, 825 F. Supp. 315, 
320 (1993), this Court analyzed whether Commerce’s calculation of a 
dumping margin based upon all sales, rather than entries, made during 
the review period was reasonable and in accordance with law. More spe- 
cifically, the Court examined the statute governing margin calculation, 
19 U.S.C. § 1675(a)(2) (1988).8 NSK, 17 CIT at 594-95, 825 F. Supp. at 
320. The Court then noted that in cases involving exporter’s sales price, 
Commerce had cited the following five factors in support of its decision 
to calculate the dumping margin based upon all sales, rather than 
entries, made during the review period: 


(1) there is usually a lag time between entry and sale, (2) the entry 
data is often unavailable during the review, (3) a dumping margin 
cannot be determined without a sale, (4) dumping on sales made 
during the review period is representative of dumping on entries 
made during the review period, and (5) review of sales, which can 
cover many entries of merchandise, can eliminate the necessity of 
conducting multiple reviews of the same sales information because 
a sale can cover entries made during several review periods. 


Id. at 595. The Court concluded that it was in accordance with law and 
reasonable for Commerce to calculate the dumping margin based upon 
all sales made during the period of review, so long as dumping duties 
were assessed only upon those entries made during the period of review. 
Id. 

In this case, the Court also finds that Commerce’s decision to use all 
sales, rather than entries, made during the period of review to calculate 
the dumping margin is reasonable and in accordance with law. NSK 
established that in cases in which Commerce examines exporter’s sales 
price, Commerce may generally calculate a dumping margin based upon 
all sales made during the period of review. The fact that Onoda can pro- 
vide information that would allow Commerce to base its margin on 
entries made during the period of review at issue does not render Com- 
merce’s chosen methodology unreasonable. See GMN Georg Muller 
Nurnberg AG v. United States, 17 CIT 266, 268 (1993) (“As long as Com- 
merce’s ‘decision is reasonable, then Commerce has acted within its 
authority even if another alternative is more reasonable.’” (citation 
omitted)). This is particularly true because Commerce cannot rely on 
Onoda to provide it with similar information for future review periods. 
See Final Results, 58 Fed. Reg. 48,832. If Onoda fails to provide Com- 
merce with necessary information in a timely manner for any future 
review, then Commerce may be compelled to look at all sales made dur- 
ing the period of review. Id. As a result, Commerce may end up examin- 
ing the same sales to determine the dumping margins for two different 
periods of review. See Id. 


819 U.S.C. § 1675(a)(2) (1988) requires Commerce to determine: 
(A) the foreign market value and United States price of each entry of merchandise subject to the antidumping 
= order and included within that determination, and 
(B) the amount, if any, by which the foreign market value of each such entry exceeds the United States price of 
the entry. 
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The Court acknowledges that consideration of all sales, rather than 
entries, made during the period of review may result in the consider- 
ation of entries made prior to the suspension of liquidation, and the tem- 
porary failure to consider entries made, but not sold, during the period 
of review. However, such consequences are permissible so long as dump- 
ing duties are assessed only upon entries made during the period of 
review. See NSK Ltd., 17 CIT 590, 595, 825 F Supp. 315, 320 (discussing 
consideration in margin calculation of entries not subject to antidump- 
ing orders). Further, consideration of all sales made during the period of 
review will not necessarily result in the violation of the statutory duty 
cap applicable to entries made between the preliminary less than fair 
value determination and the publication of the ITC’s injury determina- 
tion. Indeed, Commerce has acknowledged that it will instruct Customs 
to liquidate the relevant entries at a rate no higher than the cap, in 
accordance with 19 U.S.C. § 1673f(a) (1988). See note 5 supra. Accord- 
ingly, the Court affirms this aspect of Commerce’s final results. 


B. THE COMMITTEE’S CHALLENGES 


1. Commerce’s Grant of a Difference in Merchandise Adjustment to 
Onoda: 


Commerce compared two U.S. models of Onoda cement, type I and 
type II, with a similar, but not identical, home market model known as 
“type N.” Final Results, 58 Fed. Reg. 48,827; see part Al supra (discus- 
sing Commerce’s comparison of type II and type N). Because Onoda 
manufactured type N at several facilities, Commerce requested that 
Onoda provide it with the weighted average cost of manufacturing type 
N at all of its facilities. Upon analyzing the information submitted by 
Onoda, Commerce found that a cost difference between the U.S. models 
and type N was due to the fact that the models compared possessed simi- 
lar, rather than identical, physical characteristics. Consequently, Com- 
merce made an adjustment to account for the differences between the 
U.S. models and the similar, but not identical, home market model. In its 
motion for judgment on the agency record, the Committee argues that 
Commerce erred in making this adjustment because the cost difference 
between the U.S. models and type N resulted from inefficiencies at some 
of the facilities that produced type N, and not from differences in the 
physical characteristics of the cements. The Court does not agree. 

In calculating FMV, Commerce will make an adjustment if it is satis- 
fied that the amount of any difference between U.S. price and FMV is 
due to the fact that Commerce has compared home market merchandise 
that is similar, but not identical, to merchandise sold in the United 
States. 19 U.S.C. § 1677b(a)(4)(C) (1988). More specifically, Commerce 
will make a reasonable allowance if it is satisfied that any price differen- 
tial resulted from differences in the physical characteristics of the mer- 
chandise compared. 19 C.FR. § 353.57(a) (1993); compare Certain 
Hot-Rolled Lead and Bismuth Carbon Steel Products From the United 
Kingdom, 58 Fed. Reg. 6207, 6209 (1993) (final determination) (finding 
that a difference in merchandise adjustment was inappropriate where a 
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substantial portion of cost differences were caused not by physical dif- 
ferences, but by differences in timing and plant efficiencies). 

Upon review, the Court finds that Commerce’s determination that 
price differences between U.S. and home market models were caused by 
differences in the physical characteristics of the merchandise compared, 
and Commerce’s concomitant decision to grant a difference in merchan- 
dise adjustment to Onoda, are supported by substantial evidence and 
otherwise in accordance with law. First, evidence submitted by Onoda 
shows that U.S. models contain different materials than type N. Pub. 
Doc. 71; Conf. Doc. 28. In addition, evidence submitted by Onoda shows 
that U.S. models are produced in a different manner, i.e. with a different 
amount and duration of heat than type N, and that this causes differ- 
ences in the chemical and physical composition of the cements. Pub. 
Doc. 71; Conf. Doc. 28. Further, the Court notes that in Commerce’s less 
than fair value investigation, Commerce verified that Onoda was 
entitled to a difference in merchandise adjustment. Final Results, 58 
Fed. Reg. 48,827. Accordingly, the Court affirms this aspect of the final 
results. 


2. Commerce’s Treatment of Pre-Sale Moving Expenses in Light of Ad 
Hoc Committee of AZ-NM-TX-FL Producers of Gray Portland 
Cement: 


Commerce acknowledges that this case should be remanded so that it 
may treat pre-sale home market moving expenses in a manner consis- 
tent with Ad Hoc Committee of AZ-NM-TX-FL Producers of Gray Port- 
land Cement v. United States, __ Fed. Cir.(T)__, 18 F3d 398 (1994) 
(“Ad Hoc”), a decision issued after the final results. In its motion for 
judgment on the agency. record, the Committee agrees that the case 
should be remanded in light of Ad Hoc. However, the Committee also 
asserts that Ad Hoc prohibits Commerce from deducting any pre-sale 
moving expenses from FMV on remand. Onoda, on the other hand, 
asserts that Ad Hoc doesnot require that this case be remanded at all. 

Upon review, the Court finds that this case should be remanded for 
reconsideration by Commerce in light of Ad Hoc, but it does not find that 
Ad Hoc prohibits Commerce from deducting pre-sale moving expenses 
from FMV. In Ad Hoc, the Federal Circuit held that Commerce lacks the 
inherent authority to deduct pre-sale home market transportation 
expenses in its calculation of FMV simply because the same expenses are 
eliminated from the U.S. price side of the equation. However, this Court 
has subsequently noted that Commerce may deduct such expenses in an 
appropriate case pursuant to the statutory provision that accounts for 
differences in the circumstances of sale, 19 U.S.C. § 1677b(a)(4)(B) 
(1988).9 Ad Hoc Committee of AZ-NM-TX-FL Producers of Gray Port- 
land Cement v. United States, 18 CIT ._, _, 865 F. Supp. 857, 
861-62 (1994) (“Ad Hoc II”); accord Torrington Co. v. United States, 
Nos. 95-1134 and 95-1135 (Fed. Cir. Oct. 24, 1995). More specifically, in 


2See note 3 supra for text of 19 U.S.C. § 1677b(a)(4)(B). 
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Ad Hoc II the Court explained that where Commerce conducts purchase 
price comparisons, Commerce may deduct pre-sale transportation costs 
from FMV if they constitute direct expenses. Ad Hoc II,18CITat__, 
865 F. Supp. at 861-62. Where Commerce conducts exporter sales price 
comparisons, it may deduct indirect expenses, such as most pre-sale 
transportation costs, from FMV up to the level of indirect expenses 
incurred in the United States. Id. Accordingly, the Court remands this 
issue so that Commerce can determine the extent to which pre-sale 


home market transportation costs may be deducted from FMV in light 
of the Ad Hoc decision. 


3. Commerce’s Deduction From U.S. Price of All Relevant Freight 
Expenses Incurred When Lone Star Shipped Concrete to Unrelated 
Customers in the United States: 

The Committee and Commerce agree that Commerce erred in its 
application of 19 U.S.C. § 1677a(d)(2)(A) (1988). This statutory provi- 
sion generally allows Commerce to reduce U.S. price by the amount, if 
any, attributable to additional costs incident to bringing merchandise 
from the place of shipment in the foreign country to the place of delivery 
in the United States. Id. Specifically, the Committee and Commerce 
agree that Commerce failed to deduct from U.S. price all of the relevant 
freight expenses incurred when Onoda’s related importer, Lone Star, 
shipped concrete made with Onoda cement to unrelated customers in 
the United States. The Committee and Commerce request that the 


Court remand this case so that Commerce may correct its error, and 
Onoda does not oppose their request for remand. Upon review, the 
Court remands this issue to Commerce so that Commerce may calculate 
the correct deduction for relevant freight expenses incurred when Lone 


Star shipped Onoda concrete to unrelated customers in the United 
States, 


4. Commerce’s Calculation of the Amount of Home Market Service 
Station Expenses to Include in Cost of Production: 

In calculating FMV, Commerce must disregard certain home market 
sales made below the cost of production. 19 U.S.C. § 1677b(b) (1988). In 
calculating cost of production (“COP”), Commerce includes, among 
other things, indirect selling expenses. In the underlying administrative 
review, Commerce determined that home market service station 
expenses were indirect selling expenses that should be included in COP 
See part A3 supra. Consequently, Commerce attempted to ascertain the 
per-unit amount of service station expenses to include in COP 

For other indirect expenses, Commerce determined the per-unit 
amount to include in COP based upon information from two periods: 
(1) April 1990 through March 1991; and (2) April 1991 through March 
1992. Pub. Doc. 132, Conf. Doc. 63. Commerce could not calculate the 
per-unit amount of service station expenses to include in COP using 
information from these two periods because Onoda only provided Com- 
merce with service station expense data for the period from October 31, 
1990 to April 30, 1992. Pub. Doc. 132, Conf. Doc. 63. Consequently, Com- 
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merce chose to calculate the per-unit amount of service station expenses 
to include in COP in the following manner: (1) it took the ratio of service 
station expenses to gross value of home market sales for the period from 
October 31, 1990 to April 30, 1992; and (2) multiplied this ratio by the 
cost of manufacture for each of the two COP periods, from April 1990 
through March 1991 and from April 1991 through March 1992. Pub. 
Doc. 132; Conf. Doc. 63. 

The Committee asserts that Commerce erred in calculating the per- 
unit amount of home market service stations to include in COP Accord- 
ing to the Committee, Commerce should have calculated the per-unit 
amount of service station expenses to include in COP by dividing service 
station expenses by quantity of gray portland cement.: In response, 
Commerce admits that it erred in calculating the amount of service sta- 
tion costs to include in COP and it asks the Court to remand the issue. 
Commerce does not, however, intend to calculate the amount of service 
station expenses to include in COP in the manner suggested by the Com- 
mittee. Rather, Commerce would like to reopen the record to obtain 
information that would allow it to calculate the per-unit amount of ser- 
vice station costs to include in COP in the same manner as it did for 
other indirect expenses. Onoda, on the other hand, claims that the 
methodology that Commerce used to calculate the per-unit amount of 
service station expenses to include in COP in the underlying review was 
reasonable and should be upheld. 

Upon review, the Court finds that Commerce erred in calculating the 
per-unit amount of service station expenses to be included in COP in the 
underlying review. It was inappropriate for Commerce to use the ratio of 
service station expenses to gross value in its calculation because service 
station expenses bear no relationship to gross value of home market 
sales. The Court does not, however, find that Commerce must calculate 
the amount of service station expenses to be included in COP in the 
manner suggested by the Committee. Commerce has selected a reason- 
able methodology for recalculating the per-unit amount of service sta- 
tion expenses to be included in COP Because Commerce has selected a 
reasonable methodology, the Court will not reject it. GMN Georg Muller 
Nurnberg AG v. United States, 17 CIT 266, 268 (1993). Accordingly, the 
Court remands this issue so that Commerce may do the following: 
(1) reopen the record to obtain service station expense data for the peri- 
ods from April 1990 through March 1991 and from April 1991 through 
March 1992; and (2) recalculate the per-unit amount of service station 


expenses to be included in COP using the same methodology as it did for 
other indirect expenses. 


CONCLUSION 


In sum, the Court finds that the following aspects of Commerce’s final 
results are supported by substantial evidence and otherwise in accor- 
dance with law: (1) Commerce’s decision to compare U.S. sales of type II 
cement with home market sales of type N cement; (2) Commerce’s 
determination that expenses related to Onoda’s home market service 
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stations are indirect expenses; (3) Commerce’s determination that costs 
incurred transporting Onoda cement from U.S. ports to ready-mix 
plants are further manufacturing costs; (4) Commerce’s calculation of 
terminal expenses for Onoda’s sales of cement in Washington; (5) Com- 
merce’s decision to calculate duties on the basis of sales, rather than 
entries, made during the period of review; and (6) Commerce’s decision 
to grant a difference in merchandise adjustment to Onoda. Accordingly, 
these aspects of Commerce’s final results are affirmed. 

However, the Court also finds that the following aspects of Com- 
merce’s final results are not supported by substantial evidence on the 
record or otherwise in accordance with law: (1) Commerce’s failure to 
deduct from Lone Star’s sales revenue freight-out and inland insurance 
expenses incurred when Lone Star transported cement to unrelated 
customers; (2) Commerce’s treatment of pre-sale moving expenses; 
(3) Commerce’s failure to deduct from U.S. price all relevant freight 
expenses incurred when Lone Star shipped concrete to unrelated cus- 
tomers in the United States; and (4) Commerce’s calculation of the 
amount of home market service station expenses to include in cost of 
production. Consequently, these aspects of Commerce’s final results are 
remanded for reconsideration consistent with this opinion. The Court 
shall enter its order accordingly. 





(Slip Op. 95-196) 


FEDERAL-MOGUL CORP, PLAINTIFF AND TORRINGTON CoO., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA INnc., SKF 
GMBH, GMN GEORG MULLER NURNBERG AG, INA WALZLAGER 
SCHAEFFLER KG, INA BEaRING Co., INc. NTN BEARING CORP OF 
AMERICA, NTN KUGELLAGERFABRIK (DEUTSCHLAND) GMBH, FAG 
KUGELFISCHER GEORG SCHAFER KGAA, AND PRATT & WHITNEY CANADA 
INC., DEFENDANT-INTERVENORS 


Court No. 91-07-00533 


(Dated December 1, 1995) 


ORDER 


TSOUCALAS, Judge: In accordance with the decision (Aug. 28, 1995) of 
the United States Court of Appeals for the Federal Circuit, Appeal Nos. 
94-1097 and 94-1104, and decision/mandate (Oct. 18, 1995) concerning 
Appeal No. 94-1151 remanding this case with instructions, it is 

ORDERED that the decision and judgment of this Court in Federal-Mo- 
gul Corp. v. United States, 17 CIT 1249, 839 F Supp. 881 (1993), that the 
Department of Commerce, International Trade Administration (“Com- 
merce”) incorrectly adjusted USP for the German value added tax 
(“VAT”) is vacated; and it is further 
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ORDERED that the order of this Court in connection with Federal-Mo- 
gul, dated November 30, 1993, which directed Commerce to apply the 
German VAT rate to United States price (“USP”) calculated at the same 
point in the stream of commerce as where the German VAT rate is 
applied for home market sales and add the resulting amount to USP is 
vacated; it is further 

ORDERED that, as Commerce has informed the Court that it now 
wishes to return to the tax-neutral methodology that was found by the 
appellate court to be reasonable, this case is remanded to Commerce to 
recalculate the final dumping margins-at issue by implementing the 
change in tax adjustment methodology based on the amount of foreign 
tax, rather than tax rate, to establish the dumping margins; and it is fur- 
ther 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 
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